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of Cases determined by His Majesty’s High Court 
of Tanganyika. 


HIGH COURT OF TANGANYIKA. 


ORIGINAL CIVIL JURISDICTION. 


C.C. 71/1929. 
Before: The Chief Justice. 
THEODORE WENDT. Plaintiff. 
Versus 


CHHAGANLAL JIWAN AND Haripas Mutj! trading in partnership 
under the style of CHHAGANLAL JiIwan & Co. Defendants. 


Jurisdiction—A greement to refer disputes to arbitration— 
Stay of proceedings pending reference to arbitratton—Indtan 
Contract Act, section 28—Civil Procedure Code, Schedule II, 
section 18. 


The agreement between two merchants carrying on 
business in Dar es Salaam contained a clause referring every 
dispute under the agreement to the decision of the local 
Chamber of Commerce. 

HELD. That the agreement could not be classified as one void under section 28 of the 


Indian Contract Act as attempting to oust the jurisdiction of the Courts, but 
was an agreement to refer disputes to arbitration. 


HELD ALSO. That the proper course for the defendant to have taken was to have 
asked for a stay of proceedings under section 18 of Schedule II to the Civil 
/ Procedure Code pending reference to arbitration as provided. 


CLARK, for Plaintiff. 


GHoseE, for Defendant. 


SHERIDAN, C. J.:—The preliminary point which I have to 
decide in this case I find to have been decided by the Court 
of Appeal for Eastern Africa in the unreported case of Romain 
versus Besson Civil Appeal No. 17 of 1921. For the reasons 
that I propose to read my considered judgment in that case 
it is unnecessary for me to say more in the present case than 
that the defendants instead of pleading ‘‘according to the 
terms of the contracts this present suit is not maintainable and 
should be dismissed’? and having an issue settled ‘‘Is suit 
maintainable under the contracts’? should have made an appli- 
cation to the Court at the earliest opportunity to have the 
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action stayed. As happened in the case in the Court of Appeal 
attention was focussed on section 28 of the Contract Act and 
the provisions of the Civil Procedure Code were not adverted 
to. I will now read the judgment to which I have referred and 
having done so will decide that in the absence of an application 
for a stay and this Court’s jurisdiction not being capable of 
being ousted, the case will be set down for hearing on a date 
to be fixed before the Registrar. The plaintiff will have the 
costs incurred in connection with the preliminary point. 


The following is the judgment referred to: — 


COURT OF APPEAL FOR EASTERN AFRICA. 
CIVIL APPEAL No. 17 of 1921. 


Before Sir J. W. Barth, C. J. (Kenya); Griffin, C. J. 
(Uganda); and Sheridan, J. (Kenya). 


S. L. A. Romain Appellant. 

Az tall (Original Plaintiff). 
yrele VETSUS 

L. BEsson Respondent. 

(Onginal Defendant). 

SHERIDAN, J.:—This is a case of much interest and not 


a little difficulty. The parties are French Subjects and entered 
into a contract of service to be performed by the Plaintiff at 
Zanzibar. The Agreement was drawn up at Marseilles and 
executed at that place by the Defendant thereafter being 
executed by the Plaintiff at Zanzibar. The Agreement 
contains the following Clause : — 


‘‘Toute contestation relative au present contrat sera 
portee devant le Tribunal de Commerce de Marseille, dont 
la competence sera seule reconnue.’’ 


On the 28th November, 1g19, the Plaintiff filed a Suit 
against the Defendant for money alleged to be due under the 
Agreement and according to the record it would appear that 
Counsel for the Defendant mentioned that the parties had 
agreed to refer all matters in dispute to the Arbitration of the 
Chamber of Commerce at Marseilles: this was on the 22nd 
December. The learned Judge thereupon ordered pleadings 
and Counsel for the Defendant on the 12th March raised the 
question of jurisdiction and there followed an argument by 
both Counsel as to whether the Suit was barred. Judgment 
was delivered to the effect that the Court was debarred from 
hearing the case because of the Agreement to refer all matters 
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in dispute to the Chamber of Commerce at Marseilles. (It 
was agreed before us that this Chamber of Commerce is a 
Court of Justice). Counsel for the Appellant has argued that 
the Clause agreeing to refer is void as being contrary to 
section 28 of the Zanzibar Contract Decree the provisions of 
which read as follows : — 


“‘Every Agreement, by which any party thereto is restricted 
absolutely from enforcing his rights under or in respect 
of any contract, by the usual legal proceedings in the 
ordinary Tribunals, or which limits the time within which he 
may thus enforce his rights, is void to that extent. 


“Exception I:— 


“This section shall not render illegal a contract by 
which two or more persons agree that any dispute which 
may arise between them in respect of any subject or class 
of subjects shall be referred to Arbitration, and that only 
the amount awarded in such Arbitration shall be recoverable 
in respect of the dispute so referred. 


‘‘When such a contract has been made, a suit may be 
brought for its specific performance, and if a suit, other 
than for such specific performance, or for the recovery of 
the amount so awarded, is brought by one party to such 
contract against any other such party in respect of any 
subject which they have so agreed to refer, the existence 
of such contract shall be a bar to the suit. 


“Exception 2:— 


‘‘Nor shall this section render illegal any contract in 
writing, by which two or more persons agree to refer to 
Arbitration any question between them which has already 
arisen, or affect any provision of any law in force for the 
time being as to reference to Arbitration.”’ 


Now under English Law all Agreements purporting to oust 
the jurisdiction of the Courts are prohibited. Sir Frederick 
Pollock in his Commentaries on section 28 in the 2nd Edition 
of the Indian Contract Act says the section affirms the 
Common Law. Section 28 of the Decree follows this section 
word for word. Section 11 of the Common Law Procedure 
Act (England) reads as follows :— 


‘Whenever the parties to any Deed or Instrument in 
writing to be hereafter made or executed, or any of them, 
shall agree that any then existing or future differences 
between them or any of them = shall be referred to 
Arbitration, and any one or more of the parties so agree- 
ing, or any person or persons claiming through or under 
him or them, shall nevertheless commence any action at 
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law or suit in equity against the other party or parties, or 
any of them, or against any person or persons claiming 
through or under him or them in respect of the matters so 
agreed to be referred, or any of them, it shall be lawful 
for the Court in which action or suit is brought, or a Judge 
thereof, on application by the Defendant or Defendants, 
or any of them, after appearance and before plea or 
answer, upon being satisfied that no sufficient reason exists 
why such matters cannot be or ought not to be referred 
-to Arbitration according to such Agreement as aforesaid, 
and that the Defendant was at the time of the bringing 
of such action or suit and still is ready and willing to join 
and concur in all acts necessary and proper for causing 
such matters so to be decided by Arbitration, to make a 
rule or order staying all proceedings in such action or 
suit, on such terms as to costs and otherwise as to such 
Court or Judge may seem fit. Provided always, that any 
such rule or order may at any time afterwards be discharged 
or varied as justice may require.” 


In the case of Law v. Garret, L.R. 8 Ch.D. 1878 page 26 
it was held that an agreement to refer all disputes to a Foreign 
Court was within the 11th Section of the Common Law Pro- 
ae Act 1854. Baggallay L. J. in his judgment at page 37 
said— 


“We entirely concur in the views expressed by Lord 
Selborne in the case of Willesford and Watson to the effect 
that if since the passing of the Common Law Procedure 
Act parties choose to determine for themselves that they 
will have a Forum of their own selection instead of resort- 
ing to the ordinary Courts, a prima facie duty is cast upon 
the Courts to act upon such arrangement.’’ 


The position of the Courts is well stated in the case of 
Cooke v. Cooke, L.R. 4 Eq. page 77 (1867) at page 87 by Wood, 
V. C. He says— 

“If any one thing be better established than another 
it is this—that the jurisdiction of one of the higher Courts, 
if it exists, cannot be ousted, except by express enactment,”’ 


and again at the same page— 


““‘the Legislature having the whole subject before it, by the 
11th Section has enacted that where there is an Agreement 
to refer, either party who is vexed by an action or suit in 
a Court of Law or Equity may apply to that Court, to 
know whether its jurisdiction is or is not properly ousted 
by the Agreement. Thus the Legislature deals with this 
very subject. It does not take the step of ousting the 
jurisdiction and saying it shall be concluded, but it directs 
an application to be made to the Court, in order that having 
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the consideration of the whole matter before it, the Court 

may exercise its own discretion as to whether the suit or 

action shall proceed.”’ 
Now section 11 of the Common Law Procedure Act was 
repealed by the Arbitration Act 1889, section 4 of which reads 
_as follows :— 

“Tf any party to a submission, or any person claiming 
through or under him, commences any legal proceedings 
in any Court against any other party to the submission, 
or any person claiming through or under him, in respect 
of any matter agreed to be referred, any party to such 
legal proceedings may at any time after appearance, and 
before delivering any pleadings or taking any other steps 
in the proceedings, apply to that Court to stay the pro- 
ceedings, and that Court or Judge thereof, if satistied that 
there is no sufhcient reason why the matter should not be 
referred in accordance with the submission, and that the 
Applicant was, at the time when the proceedings were 
commenced, and still remains, ready and willing to do all 
things necessary to the proper conduct of the Arbitration, 
may make an order staying the proceedings.”’ 

It will be observed that the section substantially re-enacts 
section Ir of the Common Law Procedure Act. In the case 
of Austrian Llovd Steamship Co. Line v. Gresham Life Assur- 
ance Society Limited, L.J. Vol. 72 K.B.D. page 211 (1903) 
the parties agreed to refer all disputes arising under the con- 
tract to the jurisdiction of the Courts at Budapest and it was 
held by Romer and Mathew L.JJ. that such an agreement 
should be upheld. Mathew L.J. in his judgment at page 212 
says— 

“They both agreed to constitute the Courts having 
jurisdiction at Budapest as the Tribunal to dispose of all 
disputes. The case is analogous to an agreement to submit 
all disputes to a named Arbitrator.’’ 

In the case of Kirchner and Co. v. Gruban L. R. Ch. D. page 
413 (1909) it was held on a summons to stay proceedings that 
prina facie an agreement to refer in all cases of dispute to the 
exclusive jurisdiction of the Leipzig Courts was binding upon 
the parties and was one upon which the Court would act unless 
for some good cause the matter ought to be determined other- 
wise than by the Leipzig Court. Eve J. in his Judgment at 
page 423 says— 

‘“There is no cause shown why the parties should not be 
held to this agreement, an agreement the effect of which 
as German Subjects I must presume they fully appreciated. 
For some reasons which they then, no doubt, thought 
adequate, all parties agreed that disputes should be deter- 
mined in the country of which they were citizens, and in 
these circumstances it seems to me that my only duty ts to 
make an Order on the Summons staying the action.” 
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In the case of The Cap Elanco L.R.P.D. page 130 (1913) the 
President (Sir Samuel Evans) said— 


‘“‘In dealing with commercial documents of this kind, 
effect must be given, if the terms of the contract permit 
it to the obvious intention and agreement of the parties. 
I think the parties clearly agreed that disputes under the 
contract should be dealt with by the German Tribunal, and 
it is right to hold the Plaintiffs to their part of the Agree- 
ment. Moreover it is probably more convenient and much 
more inexpensive as the disputes have to be decided accord- 
ing to German Law, that they should be determined in the 
Hamburg Court. Although this Court is invested with 

Jurisdiction I order that the proceedings be stayed, in order 
that the parties may litigate in Germany, as they have 
agreed to do.’’ 


Section 18 of Schedule II to the Zanzibar Civil Procedure 
Decree 1917 reads as follows :— 


“Where any party to any agreement to refer to Arbitra- 
tion, or any person claiming under him, institutes any suit 
against any other party to the Agreement, or any person 
claiming under him, in respect of any matter agreed to be 
referred, any party to such suit may, at the earliest possible 
opportunity and in all cases where issues are settled at or 
before such settlement, apply to the Court to stay the suit; 
and the Court, if satisfied that there is no sufficient reason 
why the matter should not be referred in accordance with 
the agreement to refer to Arbitration, and that the Appli- 
cant was, at the time when the suit was instituted and still 
remains, ready and willing to do all things necessary to 
the proper conduct of the Arbitration, may make an order 
staying the suit.”’ 


The wording of this section will also be observed to be 
substantially similar to section 11 of the Common Law Pro- 
cedure Act, 1854 and section 4 of the Arbitration Ordinance, 
1889, subject to the important difference that whereas an appli- 
cation for stay has to be made before delivering any pleadings 
or taking any other steps in the action under the English Law, 
under section 18 of the local law the provision is that the 
application must be made at the earliest opportunity and in 
cases in which issues are settled at or before the settlement 
of such issues. It is unfortunate that the draughtsman departed 
from the wording of the English Act, as it is obvious that 
many steps may be taken in an action prior to the settlement 
of issues. The inference I draw from the comparison of the 
English Law and the local law is that the principles of law as 
illustrated by the English Authorities which I have quoted have 
an important bearing on the present case. It is clear, to my 
mind, that the English Courts while regarding as void a 
clause in an agreement which will oust their jurisdiction, yet 
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under section 4 of the Arbitration Act 1889 will on an appli- 
cation being made exercise their discretion as to whether a 
stay of proceedings will be ordered because of an agreement 
to refer being contained in a contract. I think I have already 
shown that there is no difference between a clause agreeing 
to submit disputes to a private Arbitrator and one agreeing 
to submit them to a tribunal. The passage I quote from the 
judgment of Mathew, L. J., in the case of Austrian Lloyd 
Steamship Co. Line v. Gresham Life Assurance Society Ltd. 
makes this point clear. 


‘<<Submission’ in section 27 of the Arbitration Act 1889 
means a written agreement to submit present or future 
differences to Arbitration, whether an Arbitrator is named 
therein or not’’. There can be no doubt that ‘‘Submission”’ 
must be similarly construed in dealing with the Zanzibar 
Code. I therefore find myself unable to agree with the finding 
of the learned Judge in the Court below when he holds that 
the Court is debarred from hearing the case. His holding so 
seems to me to be in contravention of section 18 of Schedule 
II to the Zanzibar Civil Procedure Decree. That section 
clearly lays down not only that the Court must be moved 
at the earliest possible opportunity and in all cases in which 
issues are settled at or before such settlement but that the 
Court has a discretion as to staying the suit if satisfied that 
there is no sufficient reason why the matter in dispute should 
not be referred under the Agreement and that the applicant 
was at the time when the suit was instituted and still remains 


ready and willing to do all things necessary to the proper 
conduct of the Arbitration. 


To revert to section 28 of the Contract Decree, it is clear 
to me that it has no real bearing on the present case and 
for this reason. As Garth C. J. said in the case of The 
Koringa Oil Co. Ltd. v. Koegler. 1 Cal. 466 (1876) at pages 
468 and 469 in speaking of section 28 of the Indian Contract 
Act which is identical with the section in question :—‘‘That 
section does not apply to contracts which merely contain a 
provision for referring disputes to Arbitration, but to those 
which wholly or partially prohibit the parties from having 
recourse to a Court of Law 

‘““Now it is clear that in this case the contract does not 
exclude the jurisdiction of the Courts at all; it merely provides, 
as hundreds of Commercial contracts provide, for a reference 
of disputes to Arbitration and it is perfectly clear law that 
such a clause does not oust the jurisdiction of the Courts.” 


The clause referred to was one agreeing that in case of any 
dispute the same should be decided by two competent London 
Brokers—one to be appointed by the buyers and the other 
by the sellers’ Agents, such brokers’ decision to be final. 
Dealing with the first exception to the section the learned 
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Chief Justice thus expressed himself : —‘*Then the 1st Exception 
in the 28th section applies only to a class of Contracts where 
(as in the cases of Scott v. Avery. 5.H.L.C. 811 and Fredwen 
v. Holman. 1.H.&.C. 72 cited by Phear J.) the parties have 
agreed that no action shall be brought until some question of 
amount has first been decided by a reférence.’’ The material 
word in section 28 is ‘‘absolutely’’ and in the present case it 
is clear that neither party was excluded absolutely from the 
Court. The Plaintiff had a right to come to the Zanzibar 
Court under the Contract but the Defendant had then a right 
to move for a stay under section 18 of Schedule 2 to the Civil 
Procedure Decree. 


‘Now the difficulty that presents itself in this case is that 
there is no record of any application to have the action stayed 
having been made. Merely mentioning to the Court that the 
parties have agreed to refer the matter in dispute to Arbitra- 
tion cannot, in my opinion, be said to take the place of an 
application to stay the proceedings made at the time prescribed 
by section 18 of the Schedule to the Decree. Counsel for the 
Respondent appears to have confined his argument to the 
Court not having jurisdiction to hear the case. The Court 
decided that it did not have jurisdiction and this decision 
does not seem to be well-founded. In my opinion Counsel 
for the Respondent instead of making an application under 
section 18 of Schedule II to the Civil Procedure Decree 
wrongly contended that the Court had no Jurisdiction and the 
learned Judge was in error in holding that the Court did not 
have jurisdiction. Whether the case be regarded as one in 
which issues were settled or not is, I think, immaterial. If 
the latter the Defendant was bound to move for a stay at 
the earliest opportunity and if the former, well it is clear from 
the pleadings and the arguments that the case was fought on 
the issue of jurisdiction and that Counsel for the Respondent 
either disregarded or was unaware of the provisions of section 
18 of the Schedule to the Civil Procedure Decree. Judgment 
was delivered on the issue of jurisdiction and it could not, 
I think, be argued that the time for applying for a stay has 
not expired in the circumstances. I am accordingly of the 
opinion that this appeal must be allowed with costs in both 
Courts and the case referred back for determination on the 
merits. 


Printed and Published by the Government Printer, Dar es Salaam. 
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APPELLATE JURISDICTION. 


Before: Muir Mackenzie, J. 

MoLoo Mayji, Appellant. 
| UCTSUS 

REx Respondent. 


Construction of section 16 of Motor Traffic Ordinance, 
Chapter 122, Revised Edition of the Laws of Tanganytka— 
Kegulation 6 (1) of the Regulations under the same Ordinance. 


NEA LiFoRNYS 


Master, for Appellant. 
SOLICITOR GENERAL, for Crown. 


Murr Mackenzi£, J.:—This is an appeal from the judgment 
of the Ist Class Subordinate Magistrate at Iringa, whereby 
he has convicted the accused appellant under section 6 (1), 
Part III of the Motor Trafhe Ordinance (34 of 1922), and 
sentenced him to a fine of Shs. 300/-. The charge should 
really have been one of contravening section 16 of the Motor 
Trafic Ordinance (Chapter 122 Revised Edition of the Laws 
of Tanganyika); 1n that the accused did permit a motor car 
which did not comply with the conditions prescribed by Part 
III, Regulation 6 (1) of the regulations under the said 
Ordinance to be used on a highway—in that the said car when 
being so used did not have two independent brakes in good 
working order, etc. 


It is clear, however, that the accused understood the 
substance of the offence alleged against him though in fact 
the section was wrongly cited. The case raises a point of 
no little interest to car and lorry owners and drivers in the 
Territory and I have accordingly written my judgment at 
greater length than the short point at issue demands. 


The facts shortly summarised are, that appellant agreed 
with one Ginder Singh that Ginder should take over his lorry 
for Shs. 1,100/- and on 2nd October, appellant and Ginder 
went to the police station for a licence. Ginder paid an 
instalment of Shs. 600/- and it was agreed that the licence 
which was made out and the car registered in the name of 
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the appellant was to be the property of Ginder when he paid 
the balance of Shs. 500/-, no time was fixed for payment. The 
appellant says he made it quite clear to the Assistant Super- 
intendent of Police at the time that the lorry belonged to 
Ginder, though he did not choose to register the transfer until 
he received the balance of the purchase price. 


As to whether the Assistant Superintendent of Police 
thought the property had passed is not quite clear from the 
evidence of the officer concerned, for he says— 


“The licence was not made out in the name of Ginder 
Singh as accused said he did not wish to transfer it (I 
presume the licence), until the full payment was made. 
This I agreed todo. I remember mentioning to the accused 
that for matters such as number plates the accused would 
still be responsible. I did not mention the matter of brakes. 
The accused did not dispute responsibility. The accused 
did not comply with section 18 (1) of the Motor Traffic 
Ordinance. As Licensing Ofhcer I recognise the registered 
owner only until these conditions have been complied 
with. ..... a 
(Section 18 (1) concerns the delivery of licences on transfer 

and the giving of the name and address to the transferee). I 
think, however, it is fairly clear from his evidence in this case 
and in another prosecution arising from the same facts which 
has been referred to with the learned Solicitor General’s 
consent, that the licensing ofhcer knew that the appellant 
intended to sell his car to Ginder; but for the purposes of 
registration the Licensing Officer did not recognise Ginder as 
the owner. There seems to be little doubt from the expert 
evidence that when Ginder took over the car the brakes were 
defective. After the car had been in Ginder’s possession some 
months and run a considerable distance, some 3,000 miles, 
when Ginder or his servant was driving, there was a bad 
accident in which there was loss of life. As a consequence 
the brakes were examined and found to be defective. It would 
seem natural to suppose that their defectiveness had increased 
whilst the car was in Ginder’s possession; but the circumstance 
is irrelevant. Both Ginder Singh and the appellant were 
prosecuted separately. As I have said appellant was convicted 
of the offence of permitting a motor car to be used with 
defective brakes. The Subordinate Judge in a considered 
judgment says 
“The points for consideration by the Court are: — 
1. Who was the legal owner of the lorry; 
2. What was the condition of its brakes at the time of 
the accident.”’ 

I agree that these were certainly points for consideration but 
in my view the essential point for consideration in every case 
under this section is—who caused or permitted the use of the 
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car, not necessarily who is the owner, though it comes to that 
in this particular case. If I may illustrate: I own a car with 
defective brakes and send it to A for repair. A_ before 
repairing it sends B out in it without my consent or knowledge. 
A clearly is liable under the section. 8B might be, but surely 
T have neither caused nor permitted the use nor have I driven 
or had charge of it. That case shows clearly that the owner- 
ship may be quite irrelevant to a charge under the section. 
Take another case: I hire a car to A with sound brakes. 
Whilst under hire the brakes become unsound. I know nothing 
about this but whilst the brakes are unsound A uses the car. 
I, as owner, have neither caused or permitted its use. Again, 
I let my car on hire to A when its brakes are defective and A 
sends B out to drive it. Then both I and A and B are liable 
and that is the case alleged for the prosecuton here. But if 
I sell my car to A in defective condition and, before getting it 
put right, A drives it or sends out B to drive it, I am in no 
way responsible. I have not caused or permitted its use which 
is outside my control. That is the case for the defence. 


The whole point in this case then is, was the transaction 
between appellant and Ginder a hire purchase agreement or a 
sale by instalments. 


The Subordinate Judge has accepted as conclusive evidence 
of ownership the registration in the appellant’s name. Regis- 
tration, by the way, was only proved by hearsay evidence; but 
even if it had been strictly proved by the production of the 
register it was not conclusive of ownership. It might afford 
ground on which to prosecute for not giving notice of a 
transfer; but it is not conclusive evidence of ownership, nor 
are the facts altered by the licensing officer saying he only 
recognised the person registered. Again it makes no difference 
that the appellant speaks of his agreement with Ginder as a 
hire-purchase agreement. In order to see who is responsible 
in this matter we have to examine the transaction between the 
appellant and Ginder Singh and it is quite clear that appellant 
thought and intended to sell his lorry though he uses the 
expression in his memo.: “I had sold my lorry on hire- 
purchase system.’’ I have no doubt myself that the contract 
between them was one of sale by instalment and not of hire- 
purchase. It comes within the principle of Lee vs. Butler, 


1893, 2 QO.B. 318. 


The contract of hire-purchase or, more accurately, the 
contract of hire with an option to purchase, 1s one under which 
an owner of a chattel lets it out on hire and undertakes to sell 
it to, or that it shall become the property of the hirer con- 
ditionally on his making a certain number of payments. Until 
the making of the last payment no property in the chattel 
passes, Helby vs. Mathews, 1895, A.C. 471. Where the 
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contract between the parties amounts to an absolute agreement 
to sell and buy, whether the instrument be called a_hire- 
purchase agreement or not the property in the chattel passes 
upon delivery, provided that such was the intention of the 
parties. 


_._ It 1s for the Court to determine the effect of the agreement. 
(Mcentire vs. Crossley Bros., 1895, A.C. 457). And as was 
said in Helby vs. Mathews cited above, the difference between 
a contract of sale at a price payable by instalments and a 
contract of hire purchase is that in the former the purchaser 
has no option of terminating the contract and returning the 
chattel, whereas in the latter the hirer has. The cases I have 
referred to and many others establishing these principles are 
collected in Shirley’s Leading Cases in a note on Bailments, 
Tenth Edition, page 292, to which indeed the Subordinate Judge 
seems to have referred but to have misconstrued the principles 
of law enunciated; and I must say that the note based on the 
authority of ex parte Crowcour, 1878, 9 Ch. Div. 420 and other 
cases when read by itself is apt to be misleading. These cases 
of Lee and Butler and Helby and Mathews are again referred 
to and the principle re-afhrmed in so recent a case as Taylor vs. 
Thompson reported in the Law Times for February, 1930, Vol. 


169 at page IOI. 


I think that there can be no doubt, whatever these people 
the appellant and Ginder called their agreement, and whatever 
name appeared in the register, that there had been a sale to 
Ginder Singh and in no sense could the appellant at the time 
of the accident be said to cause or permit the use of the motor 
car which was entirely outside his control. 


The appeal is accordingly allowed and the conviction and 


sentence quashed. The fine, if it has been paid, must be 
returned to the appellant. 


Printed and Published by the Government Printer, Dar es Salaam. 
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CRIMINAL APPEAL NO. 12 OF 1930. 
Before: Tue CHIEF JUSTICE. 


MOHAMED BIN Hassan Appellant. 
VETSUS 
REx Respondent. 


Indian Penal Code, Section 152—Statement made tn answer to 
questions put by a Public Scrvant—Conviction. 

Vhe appellant was convicted by the 2nd Class Magistrate, 
Dodoma, of having given false information to a public servant 
with intent to cause such public servant to use his lawful power 
to the injury of another person. 


HEJ,D, Where u« person is sent for and questioned by a public servant in regard to a 
money transaction between him und another person his answers cannot be 
considered as falling within the’ provisions of section 182 of the Indian Penal 
Code and a conviction based on such information cannot be sustained. 


Master, for the Appellant. 
Hone, Acting Solicitor General, for the Crown. 


JUDGMENT. 


SHERIDAN, C. J.:—The learned Acting Solicitor General has 
intimated to me that he is unable to support the conviction in 
this case and | do not wonder. There has been a complete 
misinterpretation of the provisions of section 182 of the Indian 
Penal Code both by the Assistant District Offcer who assumed 
the role of complainant as well as by the trial magistrate. 

So far as it 1s necessary to refer to the facts it would appear 
that the accused man, a Somali and a native of the Mrutij1 
tribe by name Saidi s/o Abdulramani, entered into an agree- 
ment whereby the former undertook to lend the latter the sum 
of Shs. 1oo/-. The transaction was endorsed as approved by 
Mr. O. A. Flynn, District Ofhcer. Whether the matter was 
one within the purview of the Credit to Natives (Restriction) 
Ordinance is not relevant for the purposes of this appeal. 
Whether only Shs. 50/- of this sum or indeed any portion of 
it actually passed is of no importance for the purpose of this 
case. Apparently the borrower made a complaint at the boma 
that whereas the document embodying the transaction pur- 
ported to show that the whole sum of Shs. 100/- had passed 
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he had received but Shs. 50/-. Assuming his complaint to have 
been well-founded it was not for the Assistant District Officer 
there and then to summon before him the lender for the purpose 
of iiaving him explain the transaction. In doing so he was 
acting in excess of his powers whether as a Magistrate or 
Executive Officer. Obviously the time and place to ascertain 
the truth of the borrower’s complaint was in a civil action 
when he was sued for the return of the money. Not only did 
_ the Assistant District Officer send for and cross question the 

lender but actually lodged a criminal complaint against him of 
‘attempting to cheat Saidi. In the course of the proceedings 
this complaint was altered to one of committing an offence 
under section 182 of the Indian Penal Code. ‘That section 
reads as follows : — 

“Whoever gives to any public servant any information 
which he knows or believes to be false, intending thereby 
to cause, or knowing it to be likely that he will thereby 
cause, such public servant— 

(a) to do or omit anything which such public servant 
ought not to do or omit if the true state of facts 
respecting which such information is given were 
known by him; or 

(b) to use the lawful power of such public servant to 
the injury or annoyance of any person, 

shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both.” 


{n making this complaint there was, as I have indicated, 
a complete failure to understand the meaning or purpose of 
the section. To accept such a construction as was adopted in 
the lower Court would unquestionably bring the law into 
contempt, but unfortunately the interpretation put upon it 
is incorrect. The accused never initiated any proceedings 
against Saidi and consequently cannot be said to have given 
any information to a public servant with the intent referred 
to in the section. What he did when wrongfully cross 
questioned by the Assistant District Officer who I believe was 
acting perfectly bona fide was to deny the accuracy of the 
story told by Saidi and at his trial he adhered to his story 
that Saidi owed him Shs. 100/-, an issue which, as I have said, 
was a matter for decision in a civil suit. Section 182 has 
clearly no application to the facts of the case and I am glad to 
think that such is the state of the law. The appeal is allowed, 
the conviction and sentence being quashed, and the appellant 
is directed to be set at liberty. 


Dar es Salaam, 
24th April, 1930. 
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TANGA CRIMINAL ApvEAL NO. 2 OF 1930. 


Before: Vur CHIEF JUSTICE. 


SALIM BIN RASILID Appellant 
UCrSUs 


REx Respondent. 


Causing death by rash or negligent act—duty of person driving 
on public highway—res ipsa loquitur—sentence of fine. 


The appellant was convicted by the District Ofhcer, Tanga, 
of causing death by a rash act and sentenced to nine months’ 
imprisonment and a fine of Shs. 1,000 or in default to a further 
three months’ imprisonment. 


HELD. The doctrine res ipsa loquitur applied to the facts of the case. 


HELD ALSO. The imposition of an additional punishment of fine with imprisonment 
in default proceeds on a wrong principle when the object is to compensatc 
an individual rather than as punishment for the wrong ngainst the State. 


SEMBLE. The member of the family of a person whose death is caused by a rash or 
negligent act may have a remedy by way of action under the Fatal Accidents 
Act (9 and 10 Vic. Cap. 93). 


Master, for Appellant. 
Hone, Acting Solicitor General, for the Crown. 


JUDGMENT. 


SHERIDAN, C. J.:—This is an appeal from a conviction under 
section 304 (a) of the Indian Penal Code. The section reads: 
‘Whoever causes the death of any person by doing any rash or 
negligent act not amounting to culpable homicide shall be 
punished with mmprisonment of either description for a term 
which may extend to two years, or with fine, or with both’’. 
The appellant was tried and convicted by the District Officer, 
Tanga, and sentenced to nine months’ rigorous imprisonment 
and a fine of Shs. 1,000 or in default to another three months’ 
rigorous imprisonment. 


Before a conviction can be sustained under this section it 
has to be proved (1) that death was caused (2) that the accused 
caused such death and (3) that such act of the accused was rash 
or negligent. The section corresponds to what is known in 
English law as manslaughter by negligence. The test of 
culpability is exactly the same as in English law. 


In the present case the facts are shortly that the appellant 
was the driver of a motor lorry proceeding from Tanga at a 
distance of from one-and-a-half to two miles from the town. 
There is evidence to show that the lorry ran into a bank on the 
left-hand side of the road, was shot back as the result of the 
impact and finished up at a distance of from eight to ten yards 
from the bank facing the direction of Tanga. In the result 
some of the passengers were injured and one Hamisi bin 
Mohamed was killed on the spot. 


The first ingredient of the offence, namely, the death of one 
of the passengers is established beyond doubt. The ground of 
appeal averring that the rash or negligent act alleged in the 
charge was not proved to have been committed by the appellant 
was abandoned by Counsel for the appellant in opening the 
appeal and consequently there remains for consideration the 
point as to whether the appellant acted rashly or negligently 
within the meaning of the section. No question of contributory 
negligence on the part of the deceased arises nor were there any 
such negligence would it be an answer to rashness or negligence 
on the part of the appellant. 


It is a cardinal principle that it is the duty of every man who 
drives a vehicle on a public highway to drive it with such care 
and caution as to prevent as far as in his power injury to any 
person (Trost. 263). In this case the evidence shows that over 
a distance of ninety yards from a point where the lorry was seen 
coming round a shght bend of the road to the point where it 
struck the bank its course varied from the right-hand side of 
the road to the left, back again to the right side and then over 
to the left where it struck the bank. So that the course pursued 
unmediately prior to striking the bank indicates that for some 
reason or other the driving would appear to negative care and 
caution. 


The Magistrate came to the conclusion that driving at a 
dangerous speed accounted for the irregular course taken by 
the lorry, the impact with the bank and the subsequent accident 
resulting in death. There is evidence to support his view. 
Nigaru, the headman of a P.W.D. road gang said he saw the 
lorry coming from the direction of Tanga, that it was coming 
very fast indeed. In cross- examination it was elicited from this 
witness that he knew nothing about motor cars but he added 
that he knew when aman was going fast. His evidence reads : 
“IT cannot say if [ have seen cars going faster than this one, but 


I know that this one was travelling dangerously fast. We 
heard it first and I knew from the way it was wobbling from one 
side of the road to the other that it was travelling dangerously 
fast’’. 


The learned Acting Solicitor General argued that the case 
was one in which the doctrine res ipsa loguitur applied inasmuch 
as here was a car for a distance of ninety yards travelling from 
side to side, striking a bank and being shot back in such a 
manner that it came to rest with the engine facing ‘Tanga and 
with some of its passengers injured and one killed on the spot. 
I consider that in this case the doctrine res ipsa loquitur would 
apply, but there is in addition independent evidence of negli- 
gence in that the lorry was being driven dangerously fast and 
there is further evidence that the Yorry’ s brakes were defective, 
a fact which the accused must be presumed to have known. 


Against the case for the prosecution an endeavour was made 
to show that the accident was due to the skidding but then it 
seems more reasonable to infer that if the lorry did skid it was 
due to the speed at which it was travelling as distinct from any 
other cause. [Tam consequently of the opinion that the appellant 
was driving rashly when Hanis bin Mohamed, one of the 
passengers, met his death. In so far as the conviction is con- 
cerned the appeal 1s dismissed. 


As for the appeal against sentence it seems to me the imposi- 
tion of a fine of Shs. 1,000 with three months’ rigorous imprison- 
ment in default 1s uncalled for and based on a wrong principle, 
namely, a desire to compensate the son of the deceased rather 
than as an appropriate additional punishment for the offence. 
True section 545 of the Criminal Procedure Code em- 
powers a Court to order the whole or any part of the fine 
recovered to be applied in compensation for the injury caused 
by the offence committed, where substantial compensation is, in 
the opinion of the Court, recoverable by civil suit. Two con- 
siderations arise in construing this section. Firstly the section 
contemplates that a fine has been imposed as a suitable punish- 
ment for the wrong against the State and secondly the making 
of an order depends on the injury being of such a nature as 
would entitle the injured person to recover substantial com- 
pensation in a civil suit. The first consideration has in my 
opinion been overlooked in this case and accordingly I quash 
the sentence of fine with imprisonment in default. Now as to 
the second consideration if the son of the deceased is barred 
from recovering compensation tn a civil suit the order com- 
pensating him filer section 545, Criminal Procedure Code, 
bad. If on the other hand he is entitled to anv compensation it 
would in my opimon be as a result of an action brought against 
the appellant under the Fatal Accidents Act (9 and to Vic., Cap. 
93). The sentence of nine months’ rigorous imprisonment will 
stand, 
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TANGA CRIMINAL APPEAL NO. 4 OF 1929. 


Before; VHE CHIEF JUSTICE. 
Diway SINGH Appellant. 
VETSUS 
REx Respondent. 


Theft—Accomplice evidence—necessity of corroboration, 
The appellant was convicted by the Resident Magistrate, 


Tanga, of the theft of two brass bushes from the Railway 
premises at Tanga. 


HELD. Mt is a ruleof practice which has acquired the force of a rule of law that a 
person should nat be convicted on the uncorroborated evidence of accomplices, 


CHITALE, for Appellant. 
Hone, Acting Solicitor General, for the Crown, 


JUDGMENT. 


SHERIDAN, C. J.:—The appellant, a Railway servant 
stationed at Tanga, has been found guilty of the theft of two 
brass bushes from the premises of the Railway at Tanga. The 
charge against him undoubtedly involves his having made the 
bushes for his own purposes rather than stealing them after 
they had been made for some Riathway purpose. — Different 
grounds of appeal as to the procedure followed have been 
argued but they do not call for consideration. The real question 
argued before this Court was that the evidence did not support 
the conviction. The conviction rests for the most part on the 
evidence of two natives who had already been convicted and 
sentenced for their share in the theft of the bushes. It 1s a rule 
of practice which has acquired the force of a rule of law that a 
person should not be convicted on the uncorroborated evidence 
of accomplices. In the present case there is no direction by the 
Magistrate warning himself of the danger of convicting on 
accomplice evidence unless corroborated in material particulars. 


Still it is competent for this Court to convict if on looking at 
the evidence as a whole it finds that there is evidence so 
corroborating the story told by the accomplices. 


The corroborative evidence mainly relied on here is that of 
anative, Taration. At page 15 of the record in re-examination 
one of the Crown witnesses, Abdulla bin Ali, already convicted 
of theft of the bushes in question, said, ““Only Taration 
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quarrelled with the accused and he was dismissed’’. This state- 
ment immediately makes the evidence of Taration suspect. | 
observe Taration, in giving his evidence stated he was still 
working in the Loco. shop under the accused and I find this 
statement difhcult to reconcile with Abdulla’s. 


The concluding portion of Abdulla bin Ali’s re-examination 
suggests as the explanation that accused recommended the 
dismissal of Taration and that the recommendation was not 
acted on. Even assuming Taration’s statement on the point to 
be correct there remains Abdulla’s statement which ts unchal- 
lenged that Taration had a quarrel with the accused. 


Can this Court say that if the learned Magistrate had directed 
himself that the main evidence was accomplice evidence and was 
corroborated by a man who had quarrelled with the accused hz 
would have come to the conclusion he did? Unless this Court 
can say that the learned Magistrate must have come to the same 
conclusion after so directing himself the conviction cannot 
stand. To criticise the evidence of Taration and compare it with 
that of Abdulla bin Ali on the point of the removal of the bushes. 
Hle says: ‘‘Accused himself put the brasses in the barrel. 

When I saw the brasses in the barrel they were not in the 
sack. T[ saw them in the barrel at I p.m.’’. At page 13 of the 
record Abdulla bin Ali savs “‘Accused put them in barrel. I 
saw him doit. He only put two in the barrel. . . . Two were 
taken out of cupboard and put in the barrel. The sack is a coal 
sack from Loco. shop’’. From this I infer that according to 
Abdulla bin Ali the bushes were in sacking. I observe that in 
the typewritten record at page 14 there is a material error in the 
typing in the sentence reading : ‘‘Accused put the brasses in the 
barrel about 3.30 p.m.”’.. On consulting the original record I 
find this sentence should read: ‘‘The accused put the brasses in 
the sack at 3.30 p.m.”. Now if Taration saw the accused put 
the bushes in the barrel there is no reason why he should noi 
have seen the sacking if it had been there. It is not as if his 
mind had not been directed to the point in his evidence. He 
detinitely said he saw the bushes put in the barrel by the accused 
and that they were not in the sack. 


Now to turn to the evidence of Abdulla bin Ali, apart from 
his being an accomplice, there is a distinct indication that he 
bore the accused a grudge. At page 12 of the typewritten 
record in cross-examination, he says, ‘I asked mistry why my 
application was returned on grounds that I had not worked and 
accused said it was the District Superintendent’s business not 
lis’’. This was in connection with an application for promotion 
and inasmuch as the witness worked directly under the accused 
it is not unreasonable to think that he considered the accused 
had something to do with the seeming delay in his receiving 
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promotion. I think it may reasonably be said that the evidence 
shows that both Abdulla bin Ali and Taration were not particu- 
larly well-disposed towards the accused. 


The next point I will deal with is the evidence that the 
accused offered a 1o/- note as hush money to the askari. 
Alt bin Asmant, who like Abdulla bin Ali was also convicted of 
the theft of the bushes, said at page 5 of the typewritten record: 
“After I put the load down the askari came in. The accused 
told me to put load down, he did not sav anything else. Accused 
Was not surprised at my bringing the load’. The askart arrived 
and Juma bin Chi andi asked ine aociisede ‘Did vou send this man 
to bring the iron?”. The accused told them: “It does not 
matter. Tet the matter be finished here’. And he then offered 
them 1o/-. The accused gave Andrea a 10/- note. Accused’s 
son, Fakir Chand, went inside the house and fetched it. The 
askarnt put the note in his pocket and accused was taken to Mr. 
Kingham.’ Now the account of this incident given by Abdulla 
bin Aliis: ‘Accused offered Police 50/- to square the matter. I 
did not see the accused offer the money but | heard Police say 
‘We are returning vou go/- and keeping 10/- as evidence.’ ” 
Discrepancies of this nature which would in other circumstances 
be merely such as one night expect, assume a real value when 
the other evidence is such as | have criticised. Still another 
point made agaist the accused ts that he gave varying accounts 
of why the bushes in isste were made. Well apparently bushes 
are made at the rate of nine a day and sometimes on verbal 
erders, and Mr. Kingham, the General Works Foreman, goes 
so far as to sav that he mi iv have given orders to the accused to 
make these bushes. It is not unheard of that a person suddenly 
charged with having committed an offence gives stupid and con- 
tradictory answers and Kinghanys evidence indicates the diff- 
culty in appropriating particular bushes to a particular order 


The accused who ts challenged to account for bushes found 
in the possession of two of lis workmen states that he made 
the bushes on the instructions of a oman named Narona. 
Narona demed this but admitted he gave instructions to the 
accused at oan earher date to make bushes. The Crown 
undoubtedly was ina difficulty in having to prove a negative, 
but after considering the evidence as to the procedure govern- 
Ing the making of bushes and assuming that the accused eave 
‘aryving accounts as to the making of “these bushes | am not 
prepared to say that they were made by the accused with a 
dishonest intention, Stress was laid by the learned Magistrate 
on the accused having said in regard to the bushes ‘LT don’t 
Know what they were for’ as being in contradiction of his 
statement that they were made on the instructions of Narona. 
There is not necessarily anv contradiction here. Mr. Allison, 
the Superintendent at Tanga, said that the bushes in question 
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could quite likely have been used in this workshop in con- 
nection with the Railway work, that they use a large variety of 
bushes and a workman cannot be presumed to know the exact 
purpose for which the article he makes is required. I have 
suthiciently analysed the evidence to satisfy myself that the 
conviction of the accused cannot safely or reasonably stand; 
that is enough for the disposal of the appeal. The conviction 
and sentence are quashed and the accused is acquitted. 
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Before: THe CHIEF JUSTICE. 


Rex Prosecutor. 
. VEYSUS 
SalIpI Bin YUSUF Accused. 


Master and Native Servants Ordinance—institution of pro- 
ceedings—proof of terms of contract—advance of money. 


ORDER OF THE HIGH Court. 


For the institution of proceedings under the Master and Native 
Servants Ordinance there is a special procedure prescribed 
by section 37; this section lays down that proceedings shall 
be founded on a complaint by the aggrieved party and this 
procedure was not followed in this case. A Magistrate before 
charging an accused person must be satished that such 
complaint discloses (1) a valid contract within the meaning 
of the Ordinance and (2) contains such information as will 
enable him to state the particulars of the offence to the 
accused. The proceedings are consequently defective ab 
initio. The second point is that before a conviction can be 
had under this Ordinance, strict proof of the terms of the 
contract is necessary unless the accused admits the particulars 
of the contract set out in the complaint; the record in this 
case fails to disclose the terms of the contract. ‘The next 
point flows from the second. There being no proof of the 
terms of the contract it cannot be said that the advance of 
-money was an advance made in respect of a current contract. 
If, for instance, a servant is engaged for a month at a wage 
of Shs. 20/- and on engagement receives a sum of Shs. 40/-, 
this cannot be said to be an advance in respect of his contract. 
To be regarded as an advance within the meaning of section 
45 of the Ordinance the sum advanced would require to be 
not more than Shs. 20/-.. The learned Attorney General has 
been given an opportunity of supporting the conviction, but 
does not wish to do so. The conviction, sentence and order 
of the Magistrate are quashed and the accused acquitted. 


HIGH COURT OF TANGANYIKA. 
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CRIMINAL Revision No. 65 OF 1930. 


See 


Before: THe Cuter JUSTICE. 
REx Prosecutor. 
versus 


RAJABU BIN MWINKAMBI Accused. 


Master and Native Servants Ordinance—complaint—advance of 
money—rescission. 


ORDER OF THE HIGH CouwRT. 


There is nothing in the complaint or in the evidence on the 
record to show what the nature of the employment was, the 
wages payable or the duration of the contract. A complaint 
unless it contains these particulars is valueless, for it does 
not enable a Magistrate to decide whether the contract falls 
within the provisions of the Master and Native Servants 
Ordinance and he is unable to state the particulars of the offence 
to the accused. 


Another point is that an advance to come within the pro- 
visions of section 45 of the Ordinance must be an advance in 
respect of a current contract and until it is known what exactly 
the duration of the contract is it is impossible to say whether 
a particular sum is an advance on account of the contract or 
a loan. In the present case from a letter on the file it would 
appear that the accused was a house boy in which case one may 
presume that he was on a monthly contract, that his monthly 
wages were not Shs. 70/- and consequently that this sum was 
not an advance on account of his contract. Finally, assuming 
the contract to have been a verbal monthly contract, the 
employer by granting the servant a month’s leave rescinded 
the contract, though he. may not have appreciated the legal 
effect of his act. For the reasons [I have stated the accused is 
acquitted, the conviction and sentence are quashed and the fine, 
if paid, 1s directed to be refunded, the complainant’s remedy 
in respect thereto being to sue the servant civilly for the sum 
lent to him. The provisions of the Credit to Natives 
(Restriction) Ordinance, which it is unnecessary to discuss here, 
would probably have a bearing on its recovery in such suit. 


HIGH COURT OF TANGANYIKA. 


APPELLATE JURISDICTION. 
CRIMINAL APPEAL NO. 14 OF 1930. 


Before: THe Cuter JUSTICE. 


KiBIRITI BIN Mucusu Appellant. 
VETSUS 


REx Respondent. 


Housebreaking—identification of property—previous  con- 
victtons. 


The appellant was convicted by the Resident Magistrate, 
Mwanza, on a charge of housebreaking. 


HELD. Where the result of an appeal turns on a question of the identification of 
@ particular article, such article should when reasonably possible be produced 
before the Appellate Court. 


HELD ALSO. Previous convictions when not admitted must be proved melore being 
taken into account in passing sentence. 


Appellant unrepresented. 
Hone, Acting Solicitor General, for the Crown. 


JUDGMENT. 


SHERIDAN, C. J.:—This is an appeal from a conviction on 
a charge of ‘housebreaking contra section 457 I.P.C. by the 
Resident Magistrate at Mwanza. The appeal is principally 
on the ground that the conviction is against the weight of 
‘evidence. Apparently the complainant lodged information of 
the theft on the 14th February, 1930, and that being so I am at a 
loss to understand how the learned Magistrate took cognizance 
of the case on the 7th February, 1930. 


The theft complained of relates to two boxes, one said to 
contain Shs. 16/-, a knife, weights and scales, and the other 
a raincoat, a poll tax ticket, pieces of iron for use in a Premier 
stove, some beads, a file and a piece of paper. Of these articles 
the case turns on the knife. The complainant, a butcher, said 
he recognized it “by the blood stains on it and also stains of 
-excrement’’; he said he had borrowed the knife from Salim. 
Salim in his evidence said: ‘‘I lent it to Francisco for his work 
as a butcher. I recognize the knife by the mark on the point. 
The mark is not there now it must have gone when the knife 
was sharpened. I also recognize the knife by the stains of 
animals: droppings on the handle.’’ Another witness Bupina 
said: ‘“‘that knife belongs to Salim. I know it because I used 
this knife for many days. There was a cut on it owing to 
cutting bone. It may have gone now owing to its being 
sharpened.’’? The theft is alleged to have been committed on 
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the 5th Iebruary, 1930. The knife although an exhibit before 
the lower Court has not been produced in this Court and as 
the case turns on a question of the identity of the knife I am 
handicapped by its absence. So far as it is reasonably possible 
exhibits should be available in the Appellate Court. 


On the 11th February, 1930, the missing knife was found 
stuck in the roof of a room occupied by Arubini who shared 
a house with the appellant and was jointly charged with him 
but acquitted. The evidence is that the appellant told an 
inspector of police that the knife found was his and that he 
would call a witness at the trial to prove this. At the trial 
he called Kunefwa as a witness and he said he saw a man named 
Hamisi (indicating a Crown witness in Court) giving the 
appellant a knife with a white handle on the 8th February 
but that the knife was not the one exhibited in Court. It is 
not clear why Hamitsi was not called; possibly the appellant 
considered it was sufficient for him to call Kunefwa. 


There is no evidence to show that the appellant was at or 
near the complainant’s house at the time of the theft. Three 
of the grounds of appeal are: first, that the appellant did 
not steal the knife but received it from Hamisi; second, that 
the knife was of a very common design and that there are many 
of the kind in Mwanza; third, that the knife was not identified 
as the property of Francisco. Now the evidence does show 
that the appellant was a few days after the theft given a knife 
by Hamisit, and in my view, notwithstanding that I have not 
seen or heard the witnesses, the identification of the knife 
exhibited was not of such a satisfactory character as to show 
conclusively that the knife may not have been the one given 
by Hamisi. Kunefwa said the knife given by Hamisi did not 
have a white handle and apparently the knife exhibited had. 
Giving due weight to this evidence there is still, I consider, 
a reasonable doubt the benefit of which should have been given 
to the appellant. It is to be noted that the Crown witnesses 
stated that the missing knife had a mark on the blade whereby 
it was possible to identify it and when the knife exhibited was 
produced and found to bear no such mark they actually went 
so far as to suggest that the mark disappeared as a result of 
sharpening. 


Admitting that I am handicapped by the absence of the 
knife and making every allowance for my sitting as an appellate 
Court on a question of fact I am not prepared to hold that 
the knife was sufhciently identifed. But assuming the identifi- 

cation had been sufficient it has to be remembered that of the 
miscellaneous collection of articles stolen from the complainant, 
only a knife was traced to a house which the appellant shared 
with another person; further accepting that he admitted the 
ownership of the knife to the police inspector, an admission I 
do not rule out as a confession for it was intended by way of 
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explanation and defence rather than an admission of guilt, I 
do not consider that it would be safe to convict the appellant 
of housebreaking on such evidence. Indeed the evidence of 
there having been a housebreaking was largely a matter of 
conjecture on the part of the complainant who said that the 
thief must have entered by a hole existing in the roof and made 
his way out by the door. 


Another point on which I would remark is that the learned 
Magistrate in sentencing the appellant took into consideration 
three previous convictions which so far as the record discloses 
were neither charged, admitted nor proved. 


In my opinion the evidence does not sufficiently support the 
conviction which is quashed; the sentence is set aside and the 
accused directed to be set at liberty. 
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Civit ApreaL No. I0 OF 1929. 
Before: I. G. Bates, ActTiING JUDGE. 


M. P. CHITALE Appellant. 
versus 
VITHALBHAI M. ParTEL Respondent. 


Advocates costs in criminal cases—Oral agreement to pay a 
certain fee—The Advocates Remuneration and Taxation of 
Costs Rules 1921—Indian Contract Act sections 10 and 23. 


The respondent orally agreed with the appellant, an 
advocate of the High Court, to pay him a fee of Shs. 750/- for 
professional services rendered as respondent’s advocate in a 
criminal case. 


HELD. The agreement constitutes a valid and enforceable contract. 
Master, for Appellant. 
PaTeEL, for Respondent. 


Bates, Acting J.:—This is an‘appeal by the plaintiff from 
the judgment of the Subordinate Judge of the First Class Sub- 
ordinate Court of Tanga who dismissed as unenforceable in law 
a claim by an advocate for Shs. 750/- for professional services 
rendered by him as defendant’s advocate in connection with a 
Criminal Case in the same Subordinate Court. 


The evidence for the plaintiff was uncontradicted by the 
defendant who was not present nor represented at the trial. 
It is perhaps doubtful whether the Subordinate Judge has 
actually arrived at a finding of fact in regard to the agreement 
which according to the evidence was made between the plaintiff 
and the defendant through a mutual intermediary (the second 
witness) whereby the defendant orally agreed after the pro- 
fessional services had been rendered to pay Shs. 750/- to the 
plaintiff in settlement of a demand which earlier he, the 
plaintiff, had made for Shs. 1,000/-. 
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None of that agreed sum has been paid by defendant. 
There can however be no doubt but that oral agreement was 
in fact made and so far as it may be necessary for me I now 


find so as a fact and also that none of the sum so agreed 
upon has been paid. 


The question which I have to decide really reduces itself 
to whether an oral agreement—an agreement as to which there 
was or is no sort of memorandum or written acknowledge- 
ment—of the nature of that actually made between the parties 
is an agreement enforceable in law and therefore a contract. 
The Subordinate Judge put it as ‘he question before the Court 
is whether an advocate can sue a client for his costs for 
rendering professional services rendered in defending the client 
in a Criminal proceeding and if so whether those costs must be 
according to a fixed scale or whether there can be a verbal 
agreement as to the amount.”’ 


After referring to the Attorneys and Solicitors Act 1870 
and the Solicitors Remuneration Act 1881 of England and 
Rule 10 of the Legal Practitioners Rules and Rule 3 
of the Advocates Remuneration, etc., Rules 1921 of this 
Court, the whole of which Rules of 1920 and Rule 3 of the 1921 
Rules as to remuneration respectively were revoked by Rule 7 
of the Legal Practitioners Rules 1g21, the Subordinate Judge 
came to the conclusion that no agreement whether verbal or 
written, can now be entered into by an advocate and his client 
and that the matter of an advocate’s remuneration is regulated 
by the Advocates Remuneration and Taxation of Costs Rules 
1921 and the schedules thereto. 


He accordingly dismissed the suit. 
In my opinion the Subordinate Judge was wrong. 


I regard the agreement which has been found to have been 
niade as being an agreement as to which sections Io and 23 
of the Indian Contract Act are relevant. 


The agreement which was made in this case is not to be 
regarded as void or unenforceable in law unless one can find 
some provision of law which either expressly or by necessary 
implication says it is. 1 can discover nothing in the Rules of 
this Court from which it could be fairly inferred that it is void 
or unenforceable. The Rules contain nothing referring to or 
embracing remuneration in respect of services in Criminal 
matters. No service or work of any sort in relation to a 
Criminal Case comes within any of the schedules. None such 
within even by inference, any of the Rules as distinguished 
from the schedules. 


In my view the agreement made between the parties is one 
constituting a contract upon which the plaintiff was entitled to 
recover against the defendant the sum sued for. 


The appeal is allowed. The decree of the Subordinate 
Judge set aside and judgment entered for the plaintiff against 
the detendant for the sum of Shs. 750/- and costs, both here 
and in the lower Court, and decretal interest at 6 per cent. as 
from to-day. 


Printed and Published by the Government Printer, Dar es Salaam. 
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APPELLATE JURISDICTION. 


CRIMINAL APPEAL NO. 39 OF 1930. 


Before: THE Cier Justice axb McDovuaatt, Ac. J. 
STepHANOS DrossopouLos Appellant. 
TCTSUS 
REX Respondent. 


Master and Native Servants Ordinance, section 47—withholding 
wages—powcrs of Subordinate Courts—section 35 (4). 


The appellant was convicted by the First Class Magistrate, 
Dar es Salaam, of withholding wages. 


HELD. There can be no withholding of wages unless the employer, having the means 
to pay, refuses or neglects to do so. 


Houry, for Appellant. 


JosLinc, Crown Counsel, for the Crown. 


JUDGMENT. 


SHERIDAN, C. J., and McDovuca.t.L, Ag. J.:—This appeal 
relates to a conviction of an employer for withholding 
Shs. 256/-, the wages of his native servant. The conviction 
has been obtained under section 47 of the Master and Native 
Servants Ordinance (Cap. 51 of the Laws); that section in so 
far as it 1s material reads : — 

‘‘Any employer of any servant shall be lable to a fine 
not exceeding two hundred shillings or to imprisonment for 

a term not exceeding one month or to both such fine and 

imprisonment in case he shall be guilty of any of the follow- 

ing acts or omissions, that 1s to say—(a) if he shall with- 

_hold the wages of such servant without reasonable and pro- 
bable cause for believing that the wages so withheld are not 
really due.”’ 
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It was conceded by Crown Counsel, and in our opinion 
rightly conceded, that before a case of withholding under this 
section could arise the employer must have means to pay and 
refuse or neglect to pay. He did not contend that a genuine 
case of inability to pay would amount to a withholding. It is 
perfectly clear to us that had the legislature intended to make 
a failure to pay wages per se punishable some such word as 
‘fail’? would have been used. We think the word “‘withhold’’ 
was advisedly used and with its ordinary meaning that 1s of 
keeping back. Were there any doubt as to the meaning to be 
given to the term ‘‘withholding’’ the Ordinance, being of a 
penal nature, would have to be construed strictly and so the 
term would be construed in the sense most beneficial to the 
accused. But the word ‘‘withhold’”’ would appear to have been 
particularly chosen so that the offence might not be confused 
with a failure to pay. This is instanced by the use of the word 
‘fail’? in the self-same section, sub-sections (c) and (d) reading 
respectively :—‘“‘If he fails upon demand, without reasonable 
excuse to supply or deliver to such servant the food, blanket 
or other articles stipulated for in any written contract of ser- 
vice, or if, without reasonable excuse, he supplies or delivers 
food, blanket or other articles not conformable to the said 
contract; and (d) If he shall fail to comply with any of the 
provisions or requirements of sections 24 to 28 (inclusive) of 
this Ordinance.’’ And to conclude the argument as to the 
intention of the legislature in the choice of the term ‘‘with- 
holding’’ we would refer to the provisions of section 20 of the 
Ordinance from which it would appear that an employer com- 
mits an offence if he withholds from a servant the labour card 
which he receives for the purpose of entering a notification of 
the day’s work performed by the servant. 


It has been argued before us that the facts of the case show 
that the accused had the means to pay and did not pay and that 
there was consequently a withholding. A perusal of the record 
does not show this to be the case. On the contrary it shows 
that the accused stated that he expected shortly to be in posses- 
sion of Shs. 18,000/- as the result of the sale of his cotton and 
promised to pay his labourers out of the proceeds. It would 
not appear that the learned magistrate drew any distinction 
between a failure to pay and a withholding. | 


A withholding is something quite different, as we have 
endeavoured to show. We should like to point out that the 
Master and Native Servants Ordinance makes provisions for 
dealing with cases of failure to pay in the non-Criminal Pro- 
cedure laid down by section 38 (4), and recourse to this pro- 
cedure is always open in a case which cannot be brought within 
the provisions of section 47 (a). The appeal is allowed, the 
conviction and sentence set aside and the fine, if paid, is 
directed to be returned. 


PRIVY COUNCIL. 


Present: Viscount DunepiIn, Lorp TOMLIN, LORD RUSSELL 
OF KILLOWEN. 


THE OFFICIAL ASSIGNEE OF THE ESTATE OF 
MAHOMED BIN SALEM EL JASERI AND ANOTHER’ Appellants. 


Versus 


Cowasj1 DINSHAW AND BROTHERS, A FIRM, AND 
OTHERS Respondents. 


Privy CounciL, APPEAL NO. I10 OF 1929. 


Transfer of Property Decree, 1917—Mortgage—Lease by 
mortgagor unthout concurrence of mortgagees. 


HELD. Affirming the decision of the Court of Appeal that the effect of the mortgages 
being to transfer the property to the mortgagees, whether the mortgnges be 
considered as English mortgages or anomalous mortgages under the Transfer 
of Property Decree, 1917, the property being in the mortgagees, the mortgagor 
was not free to grant a lease which would bind the mortgagees without their 
concurrence. 


HELD ALSO. That the concurrence of the mortgagees in the suit in which they 
sought to establish the validity of a second lease by the mortgagor was in 
itself an approbation of such lease. 


This appeal was lodged from the following Judgments of 
the Court of Appeal for Eastern Africa : — 


SHERIDAN, Ag. C. J.:—This appeal relates to two points. 
The first is whether an agricultural lease for a period of one 
year is invalid by reason of the fact that it was not registered. 
This point was dealt with at very great length by the learned 
Judge who reviewed the legislation in Zanzibar on the subject 
from the date of the application of the Transfer of Property 
Act, 1882. In these circumstances I find it unnecessary to dis- 
cuss the point at length. In my opinion the provisions of 
section 6(f) of the Registration of Documents Decree, Ig19, 
must be taken to apply to both agricultural and non-agricul- 
tural leases. The section provides inter alia that ‘It shali not 
be necessary to register any of the following documents. .. . 
(f) A lease of property for a year or less.’’ Mr. Bhaya con- 
tended that this provision related only to agricultural leases 
but I do not find his contention a sound one. His argument 
that the Registration of Documents Decrees were Statutes on 
a general subject and the Transfer of Property Decrees statutes 
on a particular subject does not appeal to me. 


The former decrees are, in my opinion, just as much statutes 
on a particular subject, namely, registration of documents, as 
are the latter—the particular subject in the latter case being 
the transfer of property. When in 1925 the Transfer of Pro- 
perty Amendment Decree was passed repealing section 117 of 
the Transfer of Property Decree, 1917, I assume the legis- 
lature had in mind that the Registration of Documents Decree, 
1919, had already exempted inclusively agricultural leases of 
a period of a year or less from the necessity of registration. 
Just as after the passing of the Transfer of Property Decree, 
1917, the law exempting from registration leases of a year or 
less was to be found in the Registration of Documents Amend- 
ment Decree, 1915, section 2(f), as from the passing of the 
Registration of Documents Decree, 1919, the law on the point 
was to be found in section 6 (f) of that decree. In short I am 
in agreement with the conclusion of the learned Judge that the 
lease in issue in the case did not require registration for its 


validity. 


The second point for consideration is whether the lease is 
binding on the first and second plaintiffs (appellants) in the 
absence of their consent. There are two mortgages in the case, 
but it will suffice to refer to one of them in considering the 
point. The question is what are the rights of the mortgagor 
and mortgagee under the mortgage. The mortgage appears 
to me to be of that kind referred to in section 98 of the Transfer 
of Property Decree as an anomalous mortgage. The deed pro- 
vides that ‘‘the mortgagor as beneficial owner doth hereby 
grant and convey unto the mortgagees the shambas more 
particularly described in the schedule”. This amounts to an 
absolute transfer of the property to the mortgagees. The 
learned Judge found that there had been an absolute transfer 
of the property to the mortgagees, but eventually he further 
found that inasmuch as there was no proviso that the mort- 
gagee was to re-transfer the property to the mortgagor upon 
payment of the mortgage money the mortgage deed did not 
contain the essentials of what is referred to in section 58 (2) of 
the Transfer of Property Decree as an English mortgage. In 
consequence of this finding he held that the mortgagor was 
entitled to lease the property without the consent of the mort- 
gagee. 


What has puzzled me in the case is why because the mort- 
gage may fail exactly to fulfil the essentials of an English 
mortgage the mortgagor should be free to dispense with the 
permission of the mortgagee to whom the property has been 
transferred absolutely. Irrespective of whether the mortgage 
he looked on as an English mortgage or not I am of the 
opinion that the first finding of the learned Judge that the 
lease made without the concurrence of the mortgagees is not 
binding on the mortgagees is the correct view. 
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I would therefore allow the appeal with costs in this Court 
and the Court below on the ground that the lease as against the 
mortgagees is not binding on them in the absence of their con- 
sent. The effect of this decision will be that judgment will be 
entered for the plaintiffs (appellants) in the terms of paragraphs 
(a) and (b) of their plaint. 


GUTHRIE-SMITH, J.:—This is an appeal from a judgment of 
Mr. Justice Doorly as to the validity of a lease for a year 
granted by the mortgagor the first defendant to the second 
defendant. Against the title of the second defendant 1s set up 
a subsequent lease granted by the first defendant with the con- 
currence of plaintiffs one and two as mortgagees in favour 
of plaintiff three. When the summons was issued the second 
defendant was in possession by: forcible entry according to the 
plaintiffs but there is no evidence as to this. The plaintiffs then 
made an application for a receiver pendente lite. On the hear- 
ing of the application the learned Judge held that the mortgages 
were ‘‘English mortgages” (a term which I will explain pre- 
sently), and that therefore the lease to the second defendant 
was void and he appointed a receiver. The defendants thinking 
that that ruling was final delivered written statements in agree- 
ment therewith but afterwards at the trial the learned Judge 
receded from his former position and held that the lease was 
valid and that defendants must succeed. This outline shows 
that both parties were misled and that it would not be fair to 
hold the defendants bound by the admission in their written 
statements. I*or the purpose of this appeal nothing turns on 
this point. 


The mortgages in the case are both in the same form which 
is a most peculiar one. It 1s to a large extent taken from Key 
and Elphinstone with variation. Instead of the usual proviso 
for reconveyance on payment the clause reads: ‘provided 
always that if the mortgagor shall on the 17th day of April, 
1928, pay to the mortgagee the sum of Rs. 30,000 with 
interest as aforesaid the said properties shall be deemed to be 
discharged from this mortgage.’’ Counsel stated that it was 
not usual in Zanzibar to bother about reconveyances but that 
if a reconveyance was wanted it would be enforced under 
section 60 of the Transfer of Property Decree, 1917. We can 
group the reasons for the appeal under two heads. First that 
the lease to the second defendant was void merely for want of 
registration, and second that the first defendant had no power 
to lease without the concurrence of the mortgagees. Taking 
first the points involved in the question whether the mortgagor 
had power to grant a lease without the concurrence of the 
mortgagees. 


The law relating to mortgages in Zanzibar is the Indian 
Applied Transfer of Property Act, 1882, section 58 et seq. That 
act was first applied by the Order in Council, 1897, and was in 
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1917 enacted as a decree by order of the Sultan countersigned 
by the British Resident. Under the Order in Council, 1924 
(Zanzibar Legislation, 1925), this decree cuts out at one stroke 
all application of English law concerning mortgages since Eng- 
lish law only applies subject to the Decrees of the Sultan. 
Taking therefore the decree itself and disregarding English 
Law one turns to the leading Indian work on the interpretation 
of the act, namely, Gour on the Transfer of Property Act and 
at once discovers that for the elucidation of the act in India it 
is necessary to refer to statute law and to countless decisions 
of the High Courts all over India decided before the act came 
into force in India which have obviously no application to 
Zanzibar. Even decisions after the act came into force 
although they may be useful guides to the meaning of the lan- 
guage are not binding on the Courts here and may often be 
misleading owing to the differences between the general laws 
of the two countries. For instance Gour tells us, paragraph 
1,688, Vol. II, that ‘‘in India a mortgagor is entitled to exercise 
the ordinary right of ownership and to receive the rents and 
profits without having to account for them.’’ And in paragraph 
1,397 that ‘‘An English mortgage being subject to stringent 
restriction both racial and territorial is seldom heard of outside 
the limits prescribed in section 69. Such a mortgage executed 
in the mofussil would be treated as a mortgage by conditional 
sale.’? These statements are no doubt correct as regards India 
but to make them applicable in Zanzibar one would have to 
derive them from the wording of the Act as affecting the 
interest of the parties as expressed in the deed, and it would 
be most improper to derive them from Indian cases decided 
before the Act came into force in India. 


The different forms of mortgage are defined in section 58 
as (1) Simple which gives only a right to have the property 
sold, (2) Conditional which gives only a right to foreclosure, 
(3) Usufructuary which only entitled the creditor to repayment 
out of the rents and profits, and (4) an English mortgage which 
must have three elements: (a) covenant to repay, (b) an 
absolute conveyance, (c) a covenant to retransfer on payment. 
Section 98 reads: ‘‘In the case of a mortgage not being a 
simple mortgage, a mortgage by conditional sale, an usufructu- 
ary mortgage or an English mortgage or a combination of the 
first and third or the second and third of such forms, the rights 
and liabilities of the parties shall be determined by their con- 
tract as evidenced in the mortgage deed and so far as such 
contract does not extend by local usage. Section 69 denies 
the exercise of a power of sale in an English mortgage without 
the intervention of the Court when any of the parties are 
Asiatics. 


The learned Judge at the trial held that the deed was not 
an English mortgage as defined in section 58. He went on to 
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say that if 1t had been English there would have been no power 
in the mortgagor to lease since the Conveyancing Act, 1881, 
section 18, does not apply, but since there was no question of 
its being English there was nothing to prevent the mortgagor 
in possession from granting a lease. In my opinion that finding 
does not conclude the matter. Under section 98 what has to 
be looked at is the nature of the parties’ interests in the land 
and see if the mortgagor is liable to be ousted from possession. 
If he is so liable then we can apply the principle of Keech vs. 
Hall in 1 Sm. L.C., and say that inasmuch as he can confer 
no greater right on third parties then he himself possesses as 
against the mortgagee he cannot grant a valid lease other than 
a tenancy on sufferance. In the deed before us there is an 
absolute conveyance and a right to foreclosure or sale and I 
can see nothing in the law to prevent the mortgagee from 
going into possession when he pleases. Hence the lease of the 
second defendant gives him no rights except as against the 
mortgagor. 


The remaining point is that the lease is void for want of 
registration. To determine this we have to look at two lines 
of legislation, first as to Transfer of Property we have the 
Indian Act applied by Order in Council, 1897, and enacted as 
a decree in 1917 which was amended in 1925. Second we have 
registration provided for under old decrees which were all 
abolished and replaced by a copy of the Indian Registration 
Act under a Decree of 1908 amended from time to time and 
consolidated in 1919. Section 107 of the Transfer of Property 
Act or decree (they are identical) reads as follows: ‘‘A lease 
of immovable property from year to year or reserving a yearly 
rent can be made only by registered instrument. All other 
leases may be made either by a registered instrument or by 
oral agreement accompanied by delivery of possession.’’ Then 
follows a clause enabling the Government to exempt any kind 
of lease not within clause 1 from registration. This power was 
never exercised. Section 117 enacted that the above section 
inter alia should not apply to agricultural leases except by 
notification in the Gazette which was never made. By the 1925 
Transfer of Property Amendment Decree this section 117 was 
repealed. The other line begins with the Registration of Docu- 
ments Decree, 1908, which made registration compulsory of all 
documents affecting land (that is shortly summarised). The 
I9I15 amendment exempted leases for a year or less from regi- 
stration. This section was re-enacted by the 1919 Consolidating 
Decree. The arguments of counsel on the effect of the above 
decrees and whether decrees in the one line repealed inconsistent 
sections in the other line were of great complexity and 
ingenuity and the judgment was even more so. To my mind 
there is no inconsistency at all. One has merely to remember 
that decrees on Transfer and decrees on Registration must be 
treated as in part materia. You cannot argue that one line is 
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general and the other specific. Sense can only be given to the 
two lines by reading them as supplementary. Hence the law 
is and has been ever since 1915 that leases for a year or less 
do not require registration. In my opinion the judgment 
appealed from is correct on this latter point but wrong on the 
other point. The plaintiffs are entitled to succeed in the appeal 
and have judgment entered in their favour in terms of (a) and 
(b) in the plaint with costs in both Courts. 


STEPHENS, J.:—This is an appeal by the original plaintiffs 
against the judgment of Mr. Justice Doorly, Acting Chief 
Justice of Zanzibar, on the following amongst other 
grounds : — 


(1) That the learned Judge erred in holding that an agri- 
cultural lease for a period of one year which is in writing 
but is not registered is by itself a valid lease. 


(2) That the learned Judge erred in holding that the 
plaintiffs’ mortgages are not English mortgages as they 
do not contain an express covenant for re-conveying the 
property to the mortgagor. 


(3) That the learned Judge erred in allowing both the 
defendants separate set of costs as their interests were 
identical. 


The hearing of this appeal occupied four days, and was in 
my opinion unnecessarily prolonged three days too many. 


Now the first point we have to deal with is whether an a 
cultural lease for a period of one year which Is in writing but 
is not registered is by itself a valid lease. 


Now a long time unnecessarily was spent in discussing the 
provisions of the Indian Transfer of Property Act, 1882, which 
was applied to Zanzibar by Article 11 (b) of the Zanzibar Order 
in Council, 1897, for that Act ceased to be the law of Zanzibar 
on the coming into force of the Transfer of Property Decree 
(No. 9 of 1917). Chapter V, section 107, of that Decree enacts 
as follows :— 


“‘A lease of immovable property from year to year or 
for any term exceeding one year or reserving a yearly rent, 
can be made only by a registered instrument. All other 
leases of immovable property may be made either by a 
registered instrument or by oral agreement accompanied by 
delivery of possession. Provided that the British Resident 
may with the previous sanction of the Secretary of State, 
from time to tine, by notification in the local Gazette, direct 
that leases of immovable property, other than leases from 
year to year, or for any term exceeding one year, or reserv- 
ing a yearly rent, or any class of such leases, may be made 
by unregistered instrument or by oral agreement without 
delivery of possession.’’ 
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The proviso may be disregarded because it is admitted by 
counsel on both sides that the British Resident has issued no 
notification under the proviso. 


Section 117 of the Decree, also contained in Chapter V of 
of the Decree, enacts as follows : — 


“None of the provisions of this Chapter apply to leases 
for agricultural purposes, except in so far as the British 
Resident, with the previous sanction of the Secretary of 
State, may by notification published in the Gazette declare 
all or any such provisions to be so applicable in the case of 
all, or any of such leases together with, or subject to those 
of the local law, if any, for the time being in force.’’ 


Gour in his work ‘‘Law of Transfer in British India,’’ Vol. 
III, 5th Edition, page 2,159, says, respecting section 117 of the 
Transfer of Property Act, 1882:— 


“This Chapter for the first time makes a special provision 
as regards non-agricultural leases, which were before the 
Act generally governed by the same law. The effect of the 
sanction is to exclude all agricultural leases from the opera- 
tion of the Chapter. But horticultural leases are subject to 
the operation. A lease for agricultural purposes is not the 
same thing as a lease of agricultural land. It implies a lease 
in which the lessee cultivates the land for raising an agri- 
cultural crop.”’ 


Now section 6 (f) of the Registration of Documents Decree, 
No. 19 of 1918 (Cap. 86 of the Revised Laws of Zanzibar) enacts 
that :— 


“It shall not be necessary to register any of the following 
documents. ... (f) a lease of property for a year or less.”’ 


From this latter provision it is perfectly clear to my mind 
that it 1s unnecessary to register any kind of lease whether 
agricultural or non-agricultural not exceeding one year. 


The next point is: ‘‘Whether these mortgages were English 
mortgages.’’ Appellants’ counsel contends that the mortgages 
were English mortgages and subject to the rights and incidents 
of an English mortgage, but the counsel for the respondents 
denies this. 


The mortgages in the case are both in the same form. The 
learned Judge in the Court below on an application for a 
receiver pendente lite at first was of opinion they were English 
mortgages, and that therefore the lease to the second defendant 
was void and he appointed a Receiver. Later on the learned 
Judge held that the lease was valid and that defendants must 
succeed. 
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The law governing mortgages in Zanzibar was before 1917 
contained in the Indian Transfer of Property Act, 1882, section 
58, etc., which was in 1917 enacted as a decree. The different 
forms of mortgages are defined in section 58 as (1) Simple, 
which gives the mortgagee a right to have the mortgaged pro- 
perty sold; (2) Conditional, which gives a right to foreclosure; 
(3) Usufructuary, which only gives the creditor a right to repay- 
ment out of the rents and profits accruing from the property; 
(4) an English mortgage. Where the mortgagor binds himself 
to repay the mortgage money on a certain date, and transfers 
the mortgaged property absolutely to the mortgagee, but sub- 
ject to a proviso that he will re-transfer it to the mortgagor 
upon payment of the mortgaged money as agreed, the trans- 
action is called an English mortgage. 


Section 98 of Decree enacts that : — 


‘‘In the case of a mortgage not being a simple mortgage, 
a mortgage by conditional sale, an usufructuary mortgage 
or an English mortgage, or a combination of the first and 
third, or the second and third, of such forms; the rights and 
liabilities of the parties shall be determined by their con- 
tract as evidenced in the mortgage deed, and so far as such 
contract does not extend, by local usage.’” 


Section 69 of the Decree enacts that : — 


‘‘A power conferred by the mortgage deed on the mort- 
gagee or any person on his behalf, to sell or concur in 
selling in default of payment of the mortgage money, the 
mortgaged property, or any part thereof without the inter- 
vention of the Court is valid in the following cases and in 
no others, namely, (a) where the mortgage is an English 
mortgage and neither the mortgagor nor the mortgagee is 
a Hindu, Mohammedan or Buddhist, or a member of any 
other race, sect, tribe or class from time to time specified in 
this behalf by the British Resident with the previous sanction 
of the Secretary of State in the Gazette.’ 


In the deed before us there is an absolute conveyance and a 
right to foreclosure or sale, and there appears nothing to pre- 
vent the mortgagee from going into possession whenever he 
pleases, so that the lease of the second defendant gives him no 
right except as against the mortgagor. 


The appellants are therefore entitled to succeed in the appeal 
and to have judgment entered in their favour in terms of (a) 
and (b) of the plaint with costs in this Court and in the Court 
below. 
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The Judgment of the Judicial Committee was delivered by 
Lord Tomlin :— 


JuDGMENT: This is an appeal from the Court of Appeal for 
Eastern Africa, allowing the respondent’s appeal from the High 
Court of Zanzibar. The facts are shortly as follows. One, 
Mahomed bin Salem el Jaseri, owned certain shambas. In 
August 1921 he mortgaged them to the respondents, Cowasj1 
Dinshaw and Brothers, and he made a second mortgage in 
April 1923 to the respondent, Dr. Lawrence D’Albuquerque. 
Both mortgages were in the same form. On the 2nd 
March 1928 Mahomed bin Salem el Jaseri granted a lease 
to the appellant, Fazel Mohamed Champsi. The mort- 
gagees did not concur in that lease. Later on, on 16th March 
1928, he granted a second lease to the respondent, Pedro 
Domingos D’Sa. It is said that either the second lease was 
granted with the concurrence of the mortgagees, or, the mort- 
gagees approbated the lease afterwards by joining in the 
present suit. The mortgagees and Pedro Domingos D’Sa, the 
second lessee, launched the suit against the mortgagor and the 
appellant, Fazel Mohamed Champsi, the first lessee, asking for 
a declaration that Fazel Mohamed Champsi’s lease was void 
against the mortgagees and seeking for possession of the pro- 
perty to be delivered to Pedro Domingos D’Sa as the lessee 
under the second lease. After the suit was launched, Mahomed 
bin Salem el Jaseri went bankrupt and his assignee was added 
in his place, and the assignee and Fazel Mohamed Champsi are 
the present appellants. 


Issues were directed. They were two in number. The first 
issue was as to the validity of the first lease, having regard to 
the fact that it was not registered. On that point both Courts 
have determined that it was valid, notwithstanding the absence 
of registration, and no question now arises under that 
head. The second issue was: If the first lease was valid 
does the consent of the two mortgagees, even if proved, 
to the second lease oust the first lessee’s rights under the first 
lease? On that issue the Trial Judge held that the mortgagor 
remained the owner of the property, and that, that beiny’ so, 
he was in a position to grant the lease. The learned Judge 
said that the mortgagor in possession continued, even after 
executing the plaintiff's mortgage, to be the owner of the 
property, and that he was entitled to lease the property pro- 
vided that this act did not come within section 66 of the 
Transfer of Property Decree. 


The respondents, that is, the plaintiffs in the action, 
appealed to the Court of Appeal, and the Court of Appeal 
determined that the mortgagor was not free as against the 
mortgages to lease the property without their concurrence and 
that, therefore, as against the first lessee, the second lease 
must prevail. 
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The appeal to His Majesty in Council is by the assignee of 
el Jaseri and the first lessee against that decision. There was 
some debate as to the meaning and effect of the mortgages. 
It was questioned whether the mortgages were in form English 
mortgages within the meaning of section 58 of the Transfer 
of Property Decree of 1917, or whether they were anomalous 
mortgages as defined in section 98 of the same decree. The 
learned Judge in the Court below had taken the view that 
they were not Enghsh mortgages, but anomalous mortgages. 
The Court of Appeal took the view that it did not matter 
Whether they were English mortgages or anomalous mort- 
gages because in either case the effect of the mortgages was to 
transfer the property to the mortgagees and that that being 
so, whether they were English mortgages or anomalous mort- 
gages, the property being in the mortgagees, the mortgagor 
was not free to grant a lease which would bind the mortgagees. 


Their Lordships are of opinion that, having regard to the 
terms of the mortgages, which convey the property to the 
mortgagees, the view which the Court of Appeal took of the 
matter is correct and that the first lease cannot, therefore, 
prevail as against the second lease, assuming that the second 
lease was concurred in by the mortgagees. 


The Court of Appeal set aside the judgment of the learned 
judge in the Court below and directed that relief should be 
granted in accordance with the prayer of the plaint, which was 
that the lease should be declared void and that possession 
should be delivered to the second lessee. It has been said 
that that order was wrong in point of form, because the 
question whether or not the mortgagees had concurred in the 
second lease had been left open and that the issue on the 
point of law was determined upon the assumption only that 
they had concurred and that the suit ought to have been sent 
back for further hearing. 


Their Lordships are of opinion that the concurrence of the 
mortgagees in the suit in which they sought to establish the 
validity of the second lease is in itself an approbation of the 
second lease and that no issue as to their concurrence is there- 
fote now open. 


Some other points upon the pleadings were suggested as 
matters to be tried betore the suit could be finally disposed 
of but in none of those matters, in their Lordships’ judgement, 
is there anything which, even if established, would afford the 
present appellants any defence to the suit. 


Their Lordships are therefore of opinion that the appeal 
fails and must be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 
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LAW REPORTS 


of Cases determined by His Majesty’s High Court 
of Tanganyika. — 


APPELLATE JURISDICTION. 
Civit AppEaL NO. 12 OF 1929. 


Before: THE CHIEF JUSTICE. 
M. P. CHITALE FOR AND ON BEHALF OF THE 


Tanca Hinpu UNION Appellant. 
Versus 
THE House Tax ASSESSMENT COMMITTEE, 
TANGA Respondent. 


House Tax Ordinance, section 9—Butlding used as a charitable 
guest house—Claim for exemption from tax. 


HELD. The primary purpose of the guest house being to house free indigent Hindus, 
it is not exempt from house tax. 


CHITALE, for Appellant. 


MosELey, Acting Solicitor General, for the Crown. 
JUDGMENT. 


SHERIDAN, C. J.:—This is an appeal from a decision of the 
House Tax Assessment Committee, Tanga, by the Hindu 
Union, Tanga, in respect of an assessment made on a Hindu 
Guest House referred to as a Hindu Dharamshalla which Mr. 
Chitale for the appellant informs me is a guest house partly 
religious and partly charitable in its character. For the pur- 
pose of the hearing of the appeal the learned Acting Solicitor 
General agreed to accept the description of the building given 
in the Notice of Objection; that description is ‘‘the said house 
is used as a charitable guest house for Hindus who are not in 
a position to go elsewhere and no charges made on them. The 
said house is attached to the Hindu Temple.’’ The appellants 
contended that they were entitled to be exempted from taxation 
under the provisions of the House Tax Ordinance (Cap. 61 of 
the Revised Laws), section 9, which in so far as it is material 
reads :—‘‘A house or part of a house not let at a rent and used 
exclusively for the purpose of any recognised religion 
are exempt from house tax.”’ 


It has been argued that this Dharamshalla is used exclusively 
for the purposes of the Hindu religion but I have some difficulty 
in accepting that view. The word ‘exclusively’? is a very 
strong word and it seems to me that the legislature by its use 
intended that houses used for charitable purposes or partly 
charitable and partly religious purposes should be taxed. The 
primary purpose of the Dharamshalla is to house free indigent 
Hindus and even though the ulterior purpose may be as Mr. 
Chitale suggested to promote the Hindu religion, the test to 
apply, in my opinion, is what the house is used for, and the use 
it seems to me is a charitable one. 


On the language of the section itself I take the view that 
there is no ambiguity as to the meaning of the legislature, but 
if I were to come to the conclusion that an ambiguity did exist 
I then would be entitled to consider the language of the corres- 
ponding section in the former Ordinance which was in force 
prior to the enactment of the House Tax Ordinance for the 
purpose of ascertaining the intention of the legislature. The 
translation of the relevant section in the German Ordinance in 
the authorised Extracts from German Ordinances and Decrees 
of German East Africa reads : —‘‘Buildings whichare usedsolely 
for religious services and religious uses or for teaching, the 
care of the poor and the sick are exempt from the tax under the 
ruling of this Ordinance.’’ Contrasting these words with the 
absence of any words relative to the care of the poor in section 
g of the House Tax Ordinance, one would, I think, have to 
come to the conclusion that the intention of the legislature 
was to tax such houses as the one under consideration. The 
appeal is dismissed. 


HIGH COURT OF TANGANYIKA. 


APPELLATE JURISDICTION. 
Civit AppeaL No. 13 OF 1929. 


Before: THE CHIEF JUSTICE. 


M. P. Cuitare, TRUSTEE OF THE TILAK 


MEMORIAL SCHOOL BUILDINGS Appellant. 
versus 
THE House Tax ASSESSMENT COMMITTEE, 
TANGA Respondent. 


House Tax Ordinance, section Q—upper part of house let at a 
rent—rent applied to Educational purposes for which lower part 
of house is used. 

HELD. Where the upper part of a house is let at a rent, the application of the rent to 


educational purposes for which the lower part of the house is used does not 
entitle the upper part to exemption from house tax. 


CHITALE, for Appellant. 
Mosetey, Acting Solicitor General, for the Crown. 
JUDGMENT. 


SHERIDAN, C. J.:—This is an appeal by the trustee of the 
Tilak Memorial School buildings from an assessment of the 
House Tax Assessment Committee, Tanga. For the purpose 
of the appeal it was admitted by the appellant that the portion 
of the house actually used for educational purposes has been 
exempted from the payment of tax and that the upper storey 
of the house is let to a doctor at a rent. The argument of the 
appellant is that inasmuch as the rent received from the tenant 
of the upper storey is applied to educational purposes in con- 
nection with the school downstairs the upper storey is exempt 
from tax under the provisions of section 9g of the House Tax 
Ordinance. The section provides: ‘‘A house or part of a house 
not let at a rent and used exclusively for the purposes of any 
recognised religion or religious mission, or for educational 
purposes or as a hospital and houses belonging to the Govern- 
ment are exempt from house tax.’’ In my opinion the words 
‘“‘part of a house not let at a rent’’ on the admitted facts are 
destructive of the appellant’s contention. The fact that the 
rent received may be used for an educational purpose has, I 
consider, no bearing on the question in issue in the appeal. 


The appeal is dismissed. 
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LAW REPORTS 


of Cases determined by His Majesty’s Hig 
of Tanganyika. 


HIGH COURT OF TANGANYI 


ORIGINAL. CIVIL JURISDICTION. 
C. C. 82/1930. 
Before: THE CHIEF JUSTICE. 


HASSANALI JAFFER PEERANI pier: 
VErSUs 
(1) L. Hors 
: ) fend: | 
(2) Dem Tztas Defendants 


Civil Procedure Code Order 37, rules 2 and 3—application for 
leave to pay the decretal amount by instalments. 


The first defendant admitted owing the amount claimed and 
applied to have judgment entered against him on the condition 
that he was allowed to pay the decretal amount by instalments. 


HELD. There can be no xnppearance by a defendant except for the purpose of defending 
and a prima facie defence has to be shown before leave to appear and defend 
will be granted. Pestonji Shapurji Narielwalla vs Jamsedji Nowroji Gamadia 
1.L.R. 50 Bombry (1926) 262 followed. 


Besson & Co. vs Walji Bhanji & Co. 5 E.A.L.R. 202 and Walji Hirji & Sons 
vs Rhemtulla Nathu & Sons 6 E.A.L.R. 172 not followed. 


SHERIDAN, C. J.:—This is a suit in accordance with the 
summary procedure. The first defendant admits having no 
defence to the action on the merits, but has made an application 
based on an affidavit stating that he 1s prepared to consent 
to judgment but asks that he may be allowed to pay the 
decretal amount in instalments of Shs. 1,000/- per mensem, his 
ground for asking for the indulgence is that owing to the 
general trade depression he has been unable to meet the said 
promissory note. The defendant 1s not prepared to offer 
security for the payment of the instalments. The application 
has been contested by the plaintiff who says that the defendant 
has no right to be heard, as he has no defence to the action. 
The defendant clanns the right to be heard under O. 20 r. 11 (1) 
of the Civil Procedure Code which enacts: ‘‘Where, and in 
so far as a decree is for the payment of money, the Court may 
for any sufficient reason at the time of passing the decree order 
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that payment of the amount decreed shall be postponed or 
shall be made by instalments, with or without interest, notwith- 
standing anything contained in the contract under which the 
money is payable.’> Now it is provided by O. 37 r. 2 (2) 
which applies to this case: ‘In any case in which the plaint 
and summons are in such forms, respectively, the defendant 
shall not appear or defend the suit unless he obtains leave 
from a Judge as hereinafter provided so to appear and 
defend... .’’ and r. 3 of the same order provides that: ‘‘The 
Court shall, upon application by the defendant, give leave to 
appear and to defend the suit upon afhdavits which disclose 
such facts as would make it incumbent on the holder to prove 
consideration, or such other facts as the Court may deem 
sufficient to support the application.’? Now from r. 2 I infer 
that there can be no appearance by a defendant except for the 
purpose of defending and from r. 3 that a prima facie defence 
has to be shown before leave to appear and defend will be 
granted. As I view the provisions of O. 37 before a defendant 
can be allowed to appear just as under O. 14 of the Rules of the 
Supreme Court in England he must show that he has a defence. 
In the case of Jones vs. Stone A.C. (1894) p. 122 Lord Halsbury 
in delivering the judgment of the Board on a question of the 
interpretation of O. 14 of the Rules of the Supreme Court of 
Western Australia which is in terms identical with O. 14 of the 
Rules of the Supreme Court in England says: ‘‘The proceed- 
ing established by that order ts a peculiar proceeding intended 
only to apply to cases where there can be no reasonable doubt 
that a plaintiff is entitled to judgment, and where, therefore, it 
is inexpedient to allow a defendant to defend for mere purposes 
of delay.”’ In the case before the Court plaintiff is admittedly 
entitled to judgment—there being no defence. Iam, therefore, 
of the opinion that O. 20 r. 11 (1) has no application to a case 
like the present one which is brought under O. 37. Counsel for 
the plaintiff has referred to the case of Pestonji Shapuryi Nariel- 
walla vs. Jemsedji Nowroji Gamadia I.L.R. 50 Bom. (1926) p. 
262 in which it was decided by Sir Norman MacLeod, C. J., 
and Coyajee, J., that: “In the case of a summary suit insti- 
tuted under O. 37 of the Civil Procedure Code, the defendant 
who has failed to obtain leave to defend cannot be allowed to 
appear while the hearing 1s proceeding, and it is, therefore, 
irregular for the Court to pass, at his instance, an order for 
the payment of the decretal amount by instalments under O. 20 
r. 11 (1)’’ and further per MacLeod, C. J.: ‘‘That sub-rule (1) of 
©. 20 clearly contemplates that the application for instalments 
should be part of the hearing and an order made simultaneously 
with the decree. Ordinarily speaking, then, a person who 
cannot appear at the hearing cannot be allowed to appear in 
order to apply for payment of the decretal amount by instal- 
ments.”’ In favour of the defendant I find there is the case of 
Besson & Co. ws. Walji Bhanji & Co., E.A.L.R. Vol. V, 


3 


p. 202, in which it was held that where there was no defence 
but the defendant wished to pay the decretal amount by instal- 
ments leave to appear and defend could be granted where the 
Court considered the case a proper one for allowing payment 
by instalments. In support of the decision in that case the 
learned Judge referred to the case of Roulet vs. Fetterle I.L.R. 
18 Bom. 717 regarding which he stated that leave to appear 
and defend was granted because the defendant claimed to have 
the decretal amount reduced by compensation for wrongful 
arrest under section 491 of the Civil Procedure Code, 1882. 
On consulting the report I find that leave was refused in that 
case but it was held that a claim under section 491, 1f a prima 
facie case 1s made out is a ground for obtaining leave to appear 
and defend. But to my mind the claim in that case was in the 
nature of a defence and if successful the plaintiff would not 
have succeeded in having judgment marked in his favour for 
the amount he claimed, in other words there would have been 
an issue to be tried as to the amount due and it does not appear 
to me to be analogous to the case of Besson & Co. vs. Walji 
Bhanji & Co. (supra) where there was no issue to be tried. 


I have also consulted the case of Walji Hirji & Sons vs. 
Rhemtulla Nathu & Sons., E.A.L.R. Vol. VI, p. 172, in 
which it was decided that although a defendant may have no 
defence to an action under Chapter 39 of the 1882 Code which 
corresponds with O. 37 he may before the decree is signed 
apply to the Court with notice to the other side for an order for 
payment by instalments. This decision is in conflict with the 
decision in Pestonji Shapurji Narielwalla vs. Jamsedj1 Nowrojt 
Gamadia (supra) with which I respectfully agree and for the 
reasons I have already stated. The application is dismissed 
with costs. I may also add that the athdavit does not disclose 
sufficient cause for making an order for instalments. 
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: LAW REPORTS 


of Cases determined by His Majesty’s High Court 
of Tanganyika. 


HIGH COURT OF TANGANYIKA. 


APPELLATE JURISDICTION. 


— 


pKAR SY 
~ OF THE 
UNIVERSITY 
OF 
: ave 


CRIMINAL AppcaL NO. II OF 1930. EA 1. 


Before: THe CHIEF JUSTICE. 


Rex (on the information of Karsonpas SAMJI) Appellant. 
Versus 
KASSAMALI JAFFER and others Respondents. 


——— ee 


Criminal Procedure—Charge under section 87—Complatnant 
ordered to pay costs of defence (sections 166 (2) and 168). 


The appellant informed the police that he had been robbed 
by certain persons whereupon the public prosecutor acting 
on the information launched a prosecution which resulted in 
the acquittal of the persons prosecuted and the making of the 
order complained of in this appeal. 


HELD. Where information communicated to the police leads to a prosecution by the 
public prosecutor the public prosecutor and not the informer is the complainant 
within the meaning of section 87 of the Criminal Procedure Code and an 
order that the informer should pay costs or compensation is bad. 


HELD ALSO. An order that the Crown as complainant should pay costs under section 
166 (2) or compensation under section 168 of the Criminal Procedure Code 
cannot be supported 

JoOBLING, for the Crown. 
CuiITALE, for KaRSONDAS SANJI. 
Respondents unrepresented. 


SHERIDAN, C. J.:—The circumstances of this case are 
peculiar. One Karsondas Samji informed the police that he 
had been robbed by certain persons. Those persons were in 
consequence proceeded against by the Crown, the prosecution 
being conducted by a public prosecutor. The Magistrate after 
a lengthy hearing came to the conclusion not only that the 
accused persons were not guilty, but that the compiaint was a 
vexatious one and thereupon he directed ‘‘that the whole costs 
of the defence should be paid for by the complainant’’. 
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It seems clear that in making this order his intention was 
that Karsondas Samji should pay, but in so intending it would. 
appear that he had not considered that the proceedings once 
the public prosecutor laid a charge under section 87 of the 
Criminal Procedure Code were proceedings instituted by the 
Crown and not a private prosecution. In such proceedings the 
role of Karsondas Samji was that of an informer and the 
Crown that of complainant. This being so, an order for 
payment of the costs of the defence whether referred to as 
costs or compensation as against Karsondas Samji cannot 
stand and it 1s clear that an order that the Crown should pay 
costs would not be a competent order for the words used in 
section 166 (2) of the Criminal Procedure Code read :— 


“Tt shall be lawful for a judge of the High Court or 
a magistrate of a Subordinate Court of the First, Second 
or Third Class who acquits or discharges a person accused 
of an offence, if the prosecution for such offence was 
originally instituted on a summons or warrant issued by a 
Court on the application of a private prosecutor, to order 
such private prosecutor to pay to the accused such reason- 

\ able costs as to such judge or magistrate may seem fit: 


Provided that such costs shall not exceed one thousand 
shillings in the case of an acquittal or discharge by the 
High Court or five hundred shillings in the case of an 
acquittal or discharge by a subordinate court: 


Provided further that no such order shall be made if the 
judge or magistrate shall consider that the private pro- 
secutor had reasonable grounds for making his complaint.”’ 


Nor can the provisions of section 168 of the Code have any 
application to a public prosecution, in my opinion. The section 
reads as follows: — 


“Tf on the dismissal of any case any court shall be of 
opinion that the charge was frivolous or vexatious, such 
court may order the complainant to pay to the accused 
person a reasonable sum as compensation for the trouble 
and expense to which such person may have been put by 
reason of such charge in addition to his costs.” 


Before the Crown could be made lable under this section 
express words would require to be used. 


Mr. Jobling, Crown Counsel, and Mr. Chitale, for Karson- 
das Samji, are really at one, for they agree that the order com- 
plained of cannot stand. 


The order in my opinion for the reasons I have given is 
bad and exercising my powers in revision I set it aside. 


HIGH COURT OF TANGANYIKA. 


APPELLATE JURISDICTION. 


CRIMINAL APPEAL NO. 46 OF 1930. 


Before: K. J. Mutr-MACKENZIE, JUDGE. 


Hans PFEIFFER 3 Appellant. 
Versus 
Max STEFFENS Respondent. 


Defamation—W ords actionable under section 178—Dtstinction 
between libel and slander—Statement made direct to person of 
whom made and communicated to him alone will support 
neither action or indictment under the Penal Code—Publication 
to telegraph clerks—Publication to complainant’s solicttor— 
Privilege—Section 182 (2) excluded tf mala fides shown or there 
is no legal, moral or social duty to make report. 


Appellant sent a telegram to respondent’s solicitors : 


‘“‘Charge Steffens for misconduct minor native girls now 
laid before Governor copy High Court stop Am ready for 
arrest without knowledge of decree.’’ 


HELD. Affirming the decision of the Resident Magistrate that a charge for defamation 
could be sustained. Conviction and sentence affirmed. 


Bown, for Appellant. 
GRIMBLE, for Respondent. 


Muir-MackEnZzIiE, J.:—This is an appeal from a conviction 
under section 177 of the Penal Code for Defamation and sen- 
tence of a fine of Shs. 2,000/- or in default four months’ hard 
labour and Shs. 250/- costs passed by the learned Resident 
Magistrate, Dar es Salaam. 


The memorandum of appeal sets out a number of grounds 
of appeal both of fact and law; and the case for the appellant 
has been very ably and fully argued on the grounds set out. 
The short history of the case is as follows :— 


Pfeiffer, the appellant, and Steffens, the complainant, who 
has been allowed to take the position of prosecutor and 
respondent, though the case is listed as Rex vs. Hans Pfeiffer, 
were about to become partners under a written agreement or 
had become partners under a verbal agreement, I am not cer- 
tain of the exact position, farming in Tukuyu and Mbeya; the - 
two farms being more than fifty miles apart. 


For reasons connected with complaints as to Steffens’ con- 
duct with women and girls on these estates the written contract 
was never completed by Pfeiffer, though he had received a sum 
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of money for his share in the partnership from Steffens. An 
investigation was held by the Mbeya police into the allegations 
on the Mbeya estate and a report made as to the Tukuyu estate 
to the police of Tukuyu. The investigation on the Mbeya 
estate produced insufhcient and unreliable evidence. For 
reasons which do not appear, the authorities have not, up to 
the present, taken action on the report sent to Tukuyu. Mr. 
Bell, the District Officer, Mbeya, advised Pfeiffer to deal with 
the matter politically rather than by public prosecution or so 
Pfeiffer says. 


The next happening of importance is that Steffens about the 
time of the floods on the Central Line, when it was a matter of 
great difficulty and delay to reach Dar es Salaam from Tukuyu, 
brought an action for the return of his money; and, in the 
absence of the defendant, obtained a decree. 


Pfeiffer in his statement to the learned magistrate says : — 


‘‘When I recognised the play I wrote a letter to Messrs. 
Clark containing all the particulars I have produced here 
in the Court I ended my letter with the words—‘Until now 
I kept silence. I am willing to pay out Steffens as soon as 
I have got the money, I am doing my very best to get it. 
But in case Mr. Steffens urges or menaces me I will lay 
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the matter before H.E. the Governor’. 


He then continues—and it is common ground—I received 
telegram as follows—one supposes it was the direct reply by 
Messrs. Clark who were Steffens’ advocates to the threat of 
exposure in the previous letter from Pfeiffer—the telegram was 
as follows: 


‘“‘Pfeiffer—Narawa—Tukuyu. Unless Shs. 19,604/19 
being amount Steffens’ decree is paid to us within seven 
days will ask High Court to arrest you.”’ 

The reply came from Pfeiffer, by telegram, on 7th August 
1930: 

‘Charge against Steffens for misconduct minor native 
girls now laid before Governor copy High Court stop Am 
ready for arrest without knowledge of decree. Pfeiffer.”’ 


On this telegram being shown to him Steffens laid a com- 
plaint, and a private prosecution was instituted, resulting in 
the conviction and sentence of Pfeiffer as I have said for 
defamation. 


In the lower Court Pfeiffer endeavoured to prove the truth 
of his allegations against Steffens, after a warning from the 
learned magistrate that if he failed the magistrate would regard 
the failure as an aggravation of the alleged libel. 


The learned magistrate eventually held that he had failed 
and took that fact into account in sentencing the accused. 
Pfeiffer, at the trial, was unrepresented which, though I fully 
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believe that the learned magistrate sought to give him every 
latitude and assistance, was unfortunate, as the case was one 
which required expert handling and presentation and the 
learned mugistrate must have had his task rendered the more 
ditticult by the absence of the assistance of counsel on both 
sides. Pfeiffer asked for the adjournment of the case in order 
that he might call certain European and native witnesses from 
Mbeya and Tukuyu. The adjournment was refused and this 
has been made one of the grounds of appeal. 


The learned magistrate held that Pfeitfer himself honestly 
believed the truth of the charges against Steffens. 


L will endeavour to deal with the points of law which have 
been raised first, when, 1f and so far as 1s necessary, I can pro- 
ceed to discuss the questions of mixed fact and law which also 
arise. 

There is no dispute as to facts, except that Steffens denies 
all allegations of misconduct with native girls and women. 


The first thing which 1s said on behalf of the appellant is that 
the telegram of 7th August is not libellous. 


The telegram does in fact state the truth. 


Charges were laid before Ilis Excellency the Governor of 
the nature stated and a copy of the letter was sent to the High 
Court. 


This is common ground —and I am referred to Harrison vs. 
King reported im 4 Price and Vol. I, 146, Eng., Rep. Exch., 
p. 389, for authority that such a statement is not actionable. 


There it was held that the words ‘‘I will take him to Bow. 
Street on a charve of forgery” are not actionable, because they 
do not amount to charge the person of whom they are spoken 
with felony. Clearly they do not as they stand alone though I| 
think they might do in certain circumstances. 


The case 1s an old one with a very brief report. It is a case 
of slander and moreover I| think it can clearly be distinguished 
from the libel alleged here; I consider that the statement in the 
telegram in this case went far beyond that in Harrison vs. King 
and does amount to charge Steffens with conduct which is an 
offence in law and that it 1s defamatory matter within the 
definition of section 178 of the Penal Code. Again in Harrison 
vs. King the decision was that the words complained of were 
not actionable per se, that 1s, without proof of special damage. 
In the case of libel it 1s not necessary to prove special damage 
from written words such as these. 


Next it is said that this telegram was never published. 


I am referred to the case of Boxius vs. Goblet Fréres, 1894, 


1. Q.B., 842. 
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The principle sought to be established I suppose to be that 
a statement sent straight to the person of whom it 1s made and 
communicated to him alone will not support an action, but in 
English law, though not under our law, it may support an 
indictment. 


Here it is said on the authority of this and other cases cited 
that the communication has only passed the hands of the trans- 
mutting and the receiving clerks; and that such publication was 
necessary and usual in the circumstances. 


The circumstances in Boxius vs. Goblet l'reres were totally 
different to this case. 


l can see no reason to suppose that it was either necessary 
or usual for Pfeitfter to answer Clark's telegram by telegram 
stating he had made certain charges, a totally irrelevant matter, 
or at all. All the cases seem to me to show that where there 
has been a publication to clerks in the course of transmission, 
though it may be that privilege is not to be avoided thereby 
if the communication 1s made in the ordinary way of business 
and the method of communication 1s the usual and necessary 
means of communication in the circuimstanees, yet the actual 
publication 1s not to be disputed. 


Edmundson vs. Birch and Co., and Horner, 1907, 1.K.B., 
371, gves no further than this and the law on the subject is 
sununed up in a six-line judgment by I'letcher Moulton, L.J. 


Even if itis allowed, and 1 do not myself think that it should 
be allowed in this case, that publication to the telegraph clerks 
does not affect any question of privilege in publication to 
Messrs. Clark 1 can see no reason why publication to Messrs. 
Clark should be regarded to have been made on a privileged 
occasion. 


There was no duty incumbent upon l’feitter either legal or 
moral to inform Messrs. Clark that he had made these charges. 
‘hey had, so far as the evidence on the record shows, no coim- 
nion interest in the matter. The only matter between them 
concerned the execution of a decree in a civil suit. 

lt is not necessary for me to discuss the question of how far 
the communications to His Iexcellency the Governor and the 
High Court were privileged as 1 shall point out in a minute—- 
therefore all that 1 am concerned with is the communication to 
Messrs. Clark. It 1s to my mind absurd to say, as 1 think was 
sought to be contended, that publication to Messrs. Clark is 
the same thing as publication to Steffens direct, simply because 
Messrs. Clark were acting as Stettens’ solicitors in’ a totally 
different matter; and | can tind nothing whatever in this case 
to convince me that the telegram was either absolutely 
privileged under section 181 Penal Code or the subject of 
gualitied privilege under section 182. 


7 


It might possibly be held to have a qualified privilege under 
section 182 (2) as matter published which is a fair abstract of 
matter previously published the previous publication of which 
was privileged. It could not possibly come under section 
182 (8) or any other sub-section but in my opinion it is 
excluded from section 182 (2), because, though the learned 
inagistrate has said that he believes that Pfeifter believed his 
accusations and this Court has no reason to alter that finding 
of fact, yet 1 think that the correspondence, to part of which 
l have referred and the record, show that there was evidence 
of a certain sala fides—imalice is a word not used in the Penal 
Code—in that this report to the Governor was made out of 
spite only, after police investigation of the Mbeya cases had 
proved fruitless; and would never have been made at all had 
not Steffens pressed Pfeiffer to recover his decree. 


lurthermore, as I have already said I can find no legal, 
moral or sucial duty for the publication to Messrs. Clark, still 
less was there any such duty to publish to the two telegraph 
clerks. 

Such a proposition as this of course in no way contends with 
the law as laid down in Padmore vs. Lawrence or the other 
cases cited by the late Mr. Blake Odgers in his standard work 
on Libel and Slander, T'ifth Edition, 273. 


This telegram was not sent bona fide in the prosecution of 
all enquiry mito a suspected crime. Had it been so, privilege 
would of course have attached to it. 


I have now, | believe, only one outstanding matter with 
Which L have not dealt. I reter to the magistrate’s refusal to 
grant an adjourninent to the accused to call certain witnesses. 


This ground of appeal could, even if successful, only result 
ina re-trial—and. if L am right on the law, could only possibly 
affect the sentence. 


It is admitted that none of the witnesses asked for, except 
the District Officer and Von Roeder, could have atfected the 
case, because the Mbeya incidents had been investigated and 
no charges were laid by the police. But it is said the District 
Otticer and still more Von Roeder could have told the Court 
about the Tukuyu incidents. 1 can’t myself see that the District 
Ofticer, Mbeya, could have assisted beyond saying a report had 
been sent and no action was taken on it at Mbeya. 


As to Von Roeder L cannot see what he could tell the Court 
beyond what other persons have told him. It is nowhere 
alleged that he was an eye witness and if I am right his testi- 
mony would have been madnussible. 


Pfeiffer also asked for certain native witnesses who are not 
specitied; but these witnesses also, it can be inferred, had 
already been called into the police enquiry; and so far as proy- 
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ing the result of any enquiry 1s concerned—the object for which 
he is recorded as asking for their presence—their evidence is 
quite useless, because the result of the only enquiry we know 
of is recorded in the letter of Assistant Superintendent of Police 
Darvill to Pfeiffer of 10th March 1930. If there was any other 
enquiry at Tukuyu we know that no action has yet been taken 
to prosecute Steffens as a result. It is not even stated that 
these native witnesses sought to be called were to prove that 
they were the persons assaulted or even that they were eye- 
witnesses of assaults. 


I think, therefore, that the learned trial magistrate was right 
to refuse to adjourn the trial in all the circumstances, and thus 
save great delay and expense. 


Lastly as to the truth or not of the allegations against 
Steffens as it affects the sentence. | cannot say, nor ts it neces- 
sary I should say, whether or not I have come to the same con- 
clusion as the learned trial magistrate, though of course I 
studied the evidence with a view to finding whether his verdict 
was perverse or unreasonable. He saw and heard the evidence 
and was not satisfied that the charges had been proved—I may 
perhaps go so far as to say this, that judging by the record 
alone 1 should think that they had only been verv partially 
investigated at any time. In any case it is not a question in 
which | should consider it right to interfere with the learned 
trial magistrate’s finding. This appeal therefore fails and the 
judgment and sentence of the lower Court stands. 


The Court awards Shs. 200/- costs to complainant 
respondent. 


HIGH COURT OF TANGANYIKA. 


ORIGINAL CIVIL. 
Civit Case No. 300 OF 1929. 


Before: Bates, Ac. J. 


ABDULRASUL SATCHU PIRA, GULAMALI ABDULRASUL 
AND SALEH ABDULRASUL, CARRYING ON PARTNER- 
SHIP UNDER THE NAME OF ABDULRASUL AND 
SONS. Plaintiffs. 


VETSUS 


AMERSI Mawyi Defendant. 


Verbal contract for the sale of an interest in land—suit for 
specific performance—Statute of Frauds 29 Car. II. C.3.— 
Application of law. 


HELD. Section 4 of the Statute of Frauds does not apply to the Tanganyika 
Territory. 


Reece, for Plaintiffs. 


MASTER AND DuarsSEE, for Defendant. 
JUDGMENT. 


Bates, Ac. J.:—I here have to decide whether or not there 
can be ordered by this Court to be specifically performed by 
the defendant an agreement made last year locally between the 
parties under which, according to the plaint, the defendant 
verbally agreed to sell to the plaintiffs and the plaintiffs agreed 
to buy from him for a sum of Shs. 10,000/- paid by the plaintiffs 
to the defendant a house at Kigoma. Besides denying the 
alleged payment and denying that such an agreement was in 
fact made the defendant set up, by paragraph 1 (b) of his 
written statement, the defence that the plaintiffs’ suit is not 
maintainable as the provisions of section 4 of the Statute of 
Frauds have not been complied with. [The Court read out the 
provisions of that section*). 

*Section 4 of the Statute of Frauds provides as follows :— 


‘‘No action shall be brought whereby to charge any executor or administrator upon 
any special promise to answer damages out of his own estate or whereby to charge the 
defendant upon any special promise to answer for the debt, default or miscarriages of 
another person or to charge any person upon any agreement made upon consideration of 
marriage or upon any contract or sale of lands, tenements or hereditaments or any 
interest in or concerning them or upon any agreement that is not to be performed within 
the spece of one year from the making thereof unless the agreement upon which such 
action shall be brought or some memorandum or note thereof shall be in writing and 
signed by the party to be charged therewith or some other person thereunto by him 
lawfully authorised’. 
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In support of his case Messrs. Master and Dharsee for the 
defendant referred to section 2 of the Law of Property and 
Conveyancing Ordinance—Chapter 67 of the Revised Laws— 
[whitch section the Court read out]; Article 17 (2) of the Tanga- 
nyika Order in Council 1920 [which Article the Court read out]; 
section 8 of the Registration of Documents Ordinance 1923, 
with particular reference to sub-section (2) (vi) thereof, also 
section 10 of that Ordinance; and the decision of the Court of 
Appeal for Eastern Africa in the case of Moloo Brothers & Co. 
and Lalchand Ramchand reported at page 142 et seq., of Vol. X 
of the Kenya Law Reports, which relates to the Registration 
of Documents Ordinance. 


Their submissions in relation to the Registration of Docu- 
ments Ordinance I can dispose of by saying that the question 
here is not whether a document which has been executed can 
be received as evidence by reason of it not having been regis- 
tered; here there is no document of any sort; the Registration 
of Documents Ordinance has nothing to do with the question 
whether or not a person 1s entitled to demand of another the 
execution of a document. 


Mr. Master contended that the Statute of Frauds is part of 
the law in force here as either (1) having been applied to the 
Territory by Chapter 67 of the Revised Laws, or (2) being a 
statute of general application in force in England at the date 
of the Tanganyika Order in Council 1920, applicable to the 
Territory by reason of Article 17 (2) of that Order in Council. 


On the plaintiffs’ side Mr. Reece contended that the Statute 
of Frauds is not a statute of general application. Also, he 
referred to sub-section (3) of section 2 of the Law of Property 
and Conveyancing Ordinance which he says prevents the appli- 
cation to the Territory in relation to that Ordinance of any 
English law such as section 4 of the Statute of Frauds which 
would conflict with the Indian Contract Act under which no 
writing is required for the validity of any agreement except 
as prescribed by section 25 thereof. I*urther still he contended 
that if the Statute of Frauds were one of general application in 
England it should not be enforced in the Territory by reason 
of the proviso to Article 17 (2) of the Tanganyika Order in 
Council 1920. (He also mentioned later on in the course of his 
argument sub-section (2) of section 2 of the Law of Property, 
etc., Ordinance). He also touched on the legal effect of section 
4 of the Statute of Frauds in which connection I mentioned 
Fry’s Specific Performance (6th edition), page 240, and the case 
of Leroux vs. Brown (12 C. B. 801; E. R. 138, page 1,119) there 
referred to. Mr. Reece then in relation to the proviso to 
Article 17 (2) of the Tanganyika Order in Council and section 
2 (2) of the Law of Property, etc., Ordinance read the report 
of the Kenya case of Bennett vs. Garvie—E.A.L.R., Vol. VII, 
pages 48-sSo—which was decided in 1917 by Chief Justice 
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Hamilton—[the Court read out page 48 and the first three para- 

graphs of page 49 of that report]. Mr. Reece placed reliance 

on paragraphs 2 and 3 of page 49 as supporting his submission 

that the circumstances of this Territory and its inhabitants were 

ies Deh as to permit the application here of the Statute of 
rauds. 


In his reply Mr. Master referred particularly to the first 
paragraph of page 49 of the report of Bennett vs. Garvie in 
relation to the matter of Mr. Reece’s argument based on the 
circumstances of the Territory and its inhabitants. He con- 
cluded by submitting in relation to section 2 (3) of the Law of 
Property, etc., Ordinance that there is no provision of any 
law locally in force with which the Statute of Frauds would be 
inconsistent. (I am indebted to Mr. Master for supplying me 
in reply to a question by me with a reference to the case of 
Bailey vs. Sweeting (9 C. B. (N.S.), page 843: Vol. 142 E.R., 
page 332). | 

I would add that on the next day, after the conclusion of 
the arguinents, to which the case was adjourned for mention 
as there seemed to be a possibility of a settlement between the 
parties my attention was invited to section 10 of the Indian 
Contract Act [which section the Court read out]; also to the 
observation on page 64 of Pollock and Mulla’s Commentary 
(4th edition) as to oral and documentary evidence in relation 
to the Contract Act. 


I have come to the conclusion that the provisions of section 4 
of the Statute of Frauds should not be held to apply to the 
Tanganyika Territory. 


In tny opinion section 2 of the Law of Property and Con- 
veyancing Ordinance cannot be safely construed as importing 
into the legal system of the Territory anything in respect of 
the English law of property and conveyancing and practice 
which has a relation thereto merely as a matter of proof before 
the Courts in England of a contract relating to the sale of land 
or any interest therein. The matter of proof of such a contract 
is only a matter of the lex fori. Section 4 of the Statute of 
Frauds does not refer only to such a contract; 1t makes pro- 
vision also in regard to the proof required in regard to a 
promise by an executor to answer damages out of his own 
estate, a promise to answer for the debt or the like of another 
person, an agreement made upon consideration of marriage, 
anv agreement that is not to be performed within the space of 
one year from the making thereof. Its provisions have 
reference to procedure not to what are called by jurists the 
rights and solemnities of the contract (to quote from the con- 
cluding judgment in Leroux vs. Brown). The contract itself 
is not required by any provision of that section to be in writing. 
Besides the case of Leroux vs. Brown the cases of Bailey vs. 
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Sweeting and Rochefoucauld vs. Boustard 1897, 1 Ch. (C.A.) 
196 are instructive in regard to section 4 of the Statute of 
Frauds; in. which last-mentioned case Lindley, L. J., said at 
page 207 of the report: ‘‘The Statute’’ (of Frauds) “‘relates to 
the kind of proof required in this country’? (England) ‘‘to 
enable a plaintiff suing here to establish his case here’’. 


In the above regard the law of this Territory does not, I 
hold, require written evidence of a contract such as that which 
has been set up by the plaintiffs; the lex fort here in relation to 
the matter of proof is based on the Indian Evidence Act 
expressly imported into the local legal system from India 
where the law on the subject of the kind of proof generally 
aay We to establish facts constituting a contract is codified in 
that Act. 


Nor do I think that the Statute of Frauds can safely be 
held to be a Statute applying to this Territory under Article 
17 (2) of the Tanganyika Order in Council 1920. Section 4 of 
that Statute (to confine myself to one of the eight sections 
remaining in force in England at the date of the Order in 
Council) requires a particular kind of proof before the English 
Courts in relation to particular matters. I am not convinced 
that proof in relation to such matters was intended by the 
Order in Council to be regulated in this Territory otherwise 
than by an applying enactment sufficiently referring to the pro- 
visions of section 4 of the Statute or such of them as are to be 
adopted or by an independent Ordinance making particular 
provision in the like regard. 


The suit will therefore proceed to trial on the matters of 
fact; the plantiffs will have in any event their costs of the 21st 
January. 


Printed and Published by the Government Printer, Dar es Salaam. 
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LAW REPORTS 


of Cases determined by His Majesty’s High Court 
of Tanganyika. 


HiGth COURT OF TANGANYIKA. 


REVISIONAL JURISDICTION. 


CRIMINAL REvis1ON NO. 199 OF 1930. 


Before: CORAM MttrR-MACKENZIE, J. 
‘ Rex versus ALI BIN MOHAMED. 


HELD. New charge should not be added during the trial but prosecution should either 
withdraw under section 85 of the Criminal Procedure Code or proceed on the 
charge betore the cuurt. 


Jopiinc, for Crown. 
ACCUSED ABSENT, unrepresented. 


Mcir- MACKENZIE, J.2--1n this case the accused was charged 
with an olfence under section 270 of the Penal Code; and two- 
thirds of the way through the case the magistrate added another 
charge under section go of the Penal Code. 


In this, it is considered, he was wrong. Section 87 of the 
Criminal l’rocedure Code shows that the framing of the charge, 
except in so far as he may make it to the accused from the 
complaint, is outside the magistrate’s province. 


It is the duty of the prosecution to mvestizate the case and 
inform the Court of the charge it is considered the evidence 
will support. 


In this lies a fundamental difference both in principle and 
practice between the procedure under the present law—the 
Criminal Procedure Code and the Indian Crimimal Procedure 
Code lately applied in the Territory. 


Shouid the evidence when led disclose that a different or 
another or an alternative charge ought to or could have been 
made the prosecution can either ask to withdraw under section 
85 (a) of the Criminal Procedure Code and proceed de novo on 

a different charge; or continue with the charge at present 
iets the Court and rely on bringing out all the surrounding 
circumstances. 


Section 19g of the Crininal Procedure Code is not very 
clear when it speaks of an ‘‘amendment’’ to the charge; but 
1 feel convinced it 1s not intended to countenance the addition 
of a new charge to the prejudice of the accused and to which he 
has not had opportunity to prepare his defence. 


This view was adopted by Sheridan, C.J., in Criminal Appeal 
No. 40 of 1930 Rex vs. Abubaker where he says in the course 
of his judgment: ‘‘When it was appreciated that the accused 
had been wrongly charged with an offence under the Penal 
Code, the prosecutor could have withdrawn from the prosecu- 
tion under section 85 of the Procedure Code.”’ 


In fact, in my view, amendment in section Igg must be 
construed in a narrow sense so as not to include substitution of 
a ditferent charge or the addition of a new charge which would 
not, in the words of the section, be ‘‘just’’. 


Of course in, practice, before the District Othcers’ Courts, 
where, if there is a prosecutor at all, he ts usually not a qualified 
person in any way, the magistrate must use his discretion to 
suggest what is the right course to pursue or even, 1f the case 
has to start de novo, tell the complainant to file a fresh com- 
plaint to cover the proper charge. 


In this case it was entirely unnecessary to frame a new or 
additional charge. The magistrate could quite well have taken 
all the circumstances into account in dealing with the one 
before him. 


If, however, there is more than one count, then there must 
be either an acquittal or a conviction and sentence on each 
count, 


In this case the conviction under section gO for the reasons 
stated above 1s quashed. 


The Court is at once in a dittculty, since the magistrate has 
only awarded one sentence, as it has no means of telling what 
portion of the sentence awarded was apportioned to each 
otfence. 


The sentence of three months’ rigorous imprisonment ts 
accordingly quashed and the convict 1s sentenced to six weeks’ 
unprisomment with hard labour for an offence under section 276. 


Please note that the expression “rigorous imprisonment?” Is 
now obsolete; and that the accused must always be informed of 
his right to appeal under section 301 ef the Criminal Procedure 
Code. 


I'rinted and Published by the Government Printer, Dar es Salaam. 
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LAW REPORTS 


of Cases determined by His Majesty’s High Court 
of Tanganyika. 


HIGH COURT OF TANGANYIKA 


OS 


APPELLATE JURISDICTION 


CRIMINAL APPEALS NOS. 50 AND 5I OF 1930 


he > OF THIF. 
UNIVERS!1 \ 
Or 


Ca LiF oRSYE 


Before: THE CHIEF JUSTICE, 
MuSETI SURUGWIGA AND ANOTHER Appellants 


Versus 
Rex Respondent 


Criminal Procedure Code, section 132—misjoinder of charges. 


The appellants were respectively convicted in the same trial 
by the Second Class Magistrate, North Mara, of the offences of 
theft and receiving stolen property with guilty knowledge. 
There was no evidence to show that the receiver was in any 
sense privy to the theft. 


HELD. The trial of a thief and a receiver in the same trial where the receiver is not 
privy to the commission of the theft is a misjoinder of charges invalidating 
the trial. 


Appellants unrepresented. 
Jositinc, Crown Counsel, for the Crown. 


SHERIDAN, C. J.:—There has been a misjoinder of charges 
in this case which invalidates the proceedings. The first 
accused was charged with the theft of certain cattle and the 
second accused was charged in the same trial with receiving 
those cattle knowing them to have been stolen. So far as the 
record shows, the second accused, if a theft was committed, 
was not in any sense privy to its commission, and consequently 
if he did receive the cattle subsequently with guilty knowledge 
his offence cannot be said to have been committed in the same 
transaction as that which constituted the theft. The authority 
for holding that a misjoinder of charges is a fatal defect is 
the well-known case of Subrahmania Ayyar vs. King Emperor 
I.L.R. 25 Mad. P 61, in which it was decided by the Privy 
Council that disobedience to an express provision as to a 
mode of trial is not a mere irregularity but an illegality. The 
express mode of trial is set out in section 132 of the Criminal 
Procedure Code, which enacts that: ‘‘For every distinct 
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offence of which any person is accused there shall be a separate 
charge or information, and every such charge or information 
shall be tried separately except in the following cases’’. In 
the cases that follow a case such as that under consideration 
is not included, for the two offences, for the reasons I have 
shown, cannot be considered to have been committed in the 
same transaction within the meaning of section 132 (d). 


I accordingly quash the conviction and sentence in this case 
and in the case No. 51 of 1930 which was argued with it. 
Under the provisions of section 308 Criminal Procedure Code 
I order new and separate trials. 


I would point out for the Magistrate’s future guidance that 
it does not appear that the accused persons were informed of 
their statutory right to give evidence on oath. The new trials 
will take place before Mr. Fairclough, District Officer, 
Musoma. 


CRIMINAL REVISION No. 52 oF 1930. 


(ORIGINAL CRIMINAL CASE NO. 1357 OF 1930 OF THE First Chass 
SUBORDINATE CouRT OF Dar ES SALAAM.) 


HIGH COURT OF TANGANYIKA. 


Coram Muir Mackenzie, Judge. 


BAHUDDIN SAID ABBAS Appellant 
(Original Accused) 

VETSUS 
REX Respondent 


| (Onginal Prosecutor). 
Master, for Appellant. 
Hone, for Crown. 


Murr MackenziE:—This is an appeal from the Court of the 
Resident Magistrate, Dar es Salaam, and comes before the 
Court on a case stated. 


The accused was charged under section 12 of ae Highways 
Ordinance with obstructing a highway. 


The facts appearing from the evidence on the record are 
as follows :— 


The accused man on the 27th October last parked his motor 
car on a footpath running along the south side of Acacia 
Avenue in this town with the bonnet of the car facing south— 
that is to say across the path, in such a position that pedestrian 
traftic had to go round or to go out into the main road to pass 
it. 


The path is frequently used by the public. The car was 
there for some twenty minutes shortly after eleven in the 
morning. ‘The police inspector blew the horn when the accused 
came up and took it away. This footpath is not paved and 
adjoins a patch of waste land. 


The learned magistrate went himself to inspect the place. 
On this evidence the learned magistrate held that the footway 
was one over which the public had a right of way. That there 
was obstruction as recognised by the Highways Ordinance, 
Chapter 119 Vol. II, section 12, Laws of Tanganyika, and that 
obstruction in such cases will be inferred without producing 
evidence of any definite obstruction—or in other words he did 
not find whether there had been any practical obstruction or 
not; but only that there had been one in law under this 
Ordinance. 


He convicted the accused and fined him Shs. 5/-. 


The learned magistrate was asked to state a case and has 
done so setting out the facts found by him and asking for 
the following points to be decided. 


1. Whether there is a conflict between the provisions of 
section 15 (1) of the Motor Traffic Ordinance, Chapter 122, 
Vol. II of the Laws of Tanganyika and section 12 (1) of the 
Highways Ordinance, Chapter 119. 


2. Whether there is an onus on the prosecution to adduce 
strict proof that the way belongs to the Government or that 
the public have a legal right of way over it. 


3. Whether any obstruction appreciable or inappreciable 
real or imaginary is an offence under section 12 (1) of the 
Highways Ordinance. 


4. Do not the words ‘‘in case of conflict’? contained in 
section 23 of the Highways Ordinance refer to such a conflict 
as where an act might not be an offence under the Highways 
Ordinance and might be an offence under the Motor Trafhe 
Ordinance and that section 23 does not mean the offence must, 
for example in the case of obstruction, be charged under the 
Motor Traffic Ordinance. 


There is, I believe, a specific regulation with regard to the 
parking of cars in Acacia Avenue but this was not referred to 
throughout the trial or before me. 


It will be seen that this case though founded upon a trivial 
incident raises questions of wide interest to the public. 


I am of opinion that where there is specific legislation 
dealing with a specific class of offences such as the Motor 
Trafhe Ordinance, it is best and right to deal with that class 
of offences under its provisions, rather than under the general 
statute such as the Highways Ordinance; but I am not going 
to say that the prosecution have not the right to select under 
which ordinance they will prosecute, if the alleged offence comes 
within the scope of both. 


There is a section, No. 23 of the Highways Ordinance, 
which says: ‘‘Nothing in this Ordinance or in any regulation 
made under this Ordinance shall affect any provision contained 
in the Motor Trafic Ordinance or in any regulation made or 
to be made under that Ordinance, and in case of conflict such 
last-mentioned provision shall prevail.”’ 


Section 12 (1) of the Highways Ordinance, under which 
the accused was prosecuted, reads as follows :— 


““No person shall obstruct any highway’’. 


i) 


There is no definition of the word obstruct but highway is 
defined in section 2 of the Highways Ordinance as ‘‘every 
road or way belonging to the government and every road or 
way over which the public have a right of way’’. 


Section 15 (1) of the Motor Trafhe Ordinance reads : — 

‘The driver of every motor car on a highway shall 
observe the following rules... .........0.20 0000 He 
Shallnot........ allow the motor car unnecessarily to 
obstruct the highway ........... 


Obstruct is not defined in the Motor Traffic Ordinance; 
but Highway is defined thus: ‘‘Highway includes every place 
over which the public have a right of way or are granted 
access’’. 


It is then plain that in their language the two statutes vary 
considerably whether there is material difference in fact is 
another matter. Under the one, the highway must be govern- 
ment land or a right of way. Under the other, it may be every 
place over which the public are granted access. 


In the first the word ‘‘obstruct’’ stands alone and 
unqualified. In the second the offence is to ‘‘unnecessarily 
obstruct’’. 


Now it is clear and needs no authority, but reference may 
be made to Maxwell on Interpretation of Statutes if it is 
thought necessary (VIIth Ed. Ch. VIII) that there is always 
a presumption that the legislature did not intend an absurdity 
or an injustice or what is obviously unreasonable; and to 
punish a man for an obstruction which in fact obstructed no 
one or which even though an obstruction was a reasonable 
user of the highway according to the circumstances of the 
particular case would be both unjust and unreasonable. 


The members of the Dar es Salaam Club who draw up their 
cars on the footpath in the shade whilst they lunch or at 
night when they dance; the officials and advocates who park 
their cars on the footway outside this building whilst they 
are engaged on business within; the officials of the Secretariat 
who similarly park their cars, would be indignant and I think 
rightly indignant, if they were all to be prosecuted either 
under the Highways Ordinance or the Motor Traffic Ordinance; 
and I think the same principle must apply to both. The word 
“unnecessarily”? in the Motor Trafhe Ordinance only 
emphasises and seeks to explain that principle. Namely that 
an obstruction is not to be made the foundation of a prosecu- 
tion if it is the result of a reasonable user of the highway in 
the circumstances and/or materially obstructs no one. 


The learned Crown Counsel has been to the trouble to 
search out a number of cases all of which go to establish this 
principle. 
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I give the references below and in particular refer to the 
judgment of Lord Cranworth in A. G. vs. Shefheld Gas Con- 
sumers Company, 3 De Gex Morton and Gordon 338 and 
Vol. 43 Eng. Rep. at page 132 in which he says: “If I were 
to station a cart in the street opposite my door obstructing 
the public highway I might be guilty of nuisance for aught 
I know and I| might be liable to be indicted; but it would be 
a sufficient answer to say that the cart was there only for a 
reasonable time and for a lawful purpose.’”’ Other cases on 
the point are: A. G. vs. Brighton and Hove Co-operative 
Supply Association 81 L. T. 762; Hartlepool Collieries vs. 
Gibb 5 Ch. D. page 713; Homer vs. Cadman 56 L. T. 421; 
Dunn vs. Hope go L. T. 577 and the Queen on the prosecution 
of Baron Lionel de Rothchild vs. United Kingdom Electric 
Telegraph Company. L. J. 1862 Vol. 31, magistrates cases 167. 


It is then, to my mind, essential, whether the word 
‘obstruct’? stands alone or whether it 1s qualified by some such 
word as ‘‘unnecessarily’’ or ‘‘wilfully’’ or not, that the pro- 
secution shows the user to be unreasonable in all the circum- 
stances or that someone is appreciably obstructed, if they fail 
in this there can be no conviction under either ordinance. 


I accordingly regret that the learned magistrate did not 
come to a clear finding of fact as to whether or not the 
appellant had made a reasonable user of the pathway and had 
in fact really obstructed anyone and I have seriously considered 
whether I ought not to send this case back to him for 
additional evidence to be called on the point on both sides. 


On reflection, however, I think myself that the evidence on 
the record is faitly clear and that there was evidence to show 
that the appellant’s user of the footpath as a parking place 
was not a reasonable or proper one, particularly at that time 
of the day; and that there had in fact been some obstruction 
of the public. 


The other divergence between section 12 of the Highways 
Ordinance and section 15 (1) of the Motor Traffic Ordinance 
also deserves discussion. 


I have said that I consider that in this case it would have 
been more proper to proceed under the Motor Trafhe Ordi- 
nance; but that I do not think I can say the prosecution were 
debarred from proceeding -under the Highways Ordinance. 


The prosecution selected the Highways Ordinance and are 
accordingly bound by its terms and must prove that the 
obstruction was either on a road or way belonging to the 
Government or that the public had a right of way. 


The prosecution brought no evidence that it belonged to 
the Government and the footway in question, adjoining as 
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it does waste land and being an unpaved portion of a paved 
footpath, I think that evidence on the point was required, 
unless they proved that the public had a right of way. 


This expression has both a legal and a popular meaning. 
In its legal sense it connotes the right or easement of one man 
over the land of another; in its popular sense it means merely 
the right of passing over the particular road or place. 


I cannot think that the expression in this statute can be 
taken to mean more than a right of passage. A right of way, 
in the sense of an easement, pre-supposes a servient and a 
dominant tenement. I find it difficult to conceive of any such 
right vested in the general public. 


There are cases—the case of the Queen on the prosecution 
of Baron Lionel de Rothchild vs. the United Kingdom Electric 
Telegraph Company (Supra) is one of them, in which the 
Judges have spoken of a public right of way over a highway 
meaning thereby no more than a right of passage. I think 
that it is in this sense that those words are used in the High- 
ways Ordinance; and again the divergence in the Motor Traffic 
Ordinance, where the words ‘‘or are granted access”’ are added, 
do not create any conflict; but may be taken to be either 
explanatory or as referring to something other than a high- 
way in its ordinary sense—for example, an exhibition ground. 
I think that the learned magistrate had evidence before him 
on which he could hold that there was a right of way for the 
public in that more popular sense. 


To sum up my conclusions then and answer specifically so 
far as may be the questions put on the special case : — 


1. I do not consider that there is a’conflict between section 
15 (1) of the Motor Traffic Ordinance, Chapter 122, Laws of 
Tanganyika and section 12 (1) of the Highways Ordinance, 
Chapter 119, Laws of Tanganyika, such as to oblige the prose- 
cution to proceed under the former or such as is contemplated 
by section 23 of the Highways Ordinance. Further—though 
this is in the nature of obiter dicta—it does seem to me that 
had the prosecution proceeded under the Motor Traffic Ordi- 
nance their path would have been easier. 


2. The prosecution had an onus cast upon them to prove 
either that the way belonged to the government or that the 
public had a right of way over it. The prosecution has dis- 
charged the latter alternative, in that I hold that the statute 
means no more than the right of the public to come and go 
of which there was evidence. 


3. An obstruction to be made the subject of a complaint 
or charge on which a conviction can follow must be an apprect- 
able obstruction and must be caused by an unreasonable use 
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of the highway. Regard must be had to all the circumstances 
in each case. Here there was evidence of an appreciable 
obstruction when the highway was not being reasonably used 
in all the circumstances of the case. 


4. I do not think I need answer further the fourth question, 
which was propounded by the learned magistrate himself, not 
by the appellant. I have held that there is no conflict in this 
case such as section 23 Highways Ordinance is intended to 
cover; and also, that there is no obligation on the prosecution 
to prosecute under the one ordinance rather than the other. 
What does constitute a conflict between the two ordinances 
under section 23 may be left to be decided when the case 
arises. 


The appeal is dismissed. 
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HIGH COURT OF TANGANYIKA. 


_ MISCELLANEOUS CIviL CausE No. 40 OF 1930. 


Before: THe CuieF JUSTICE. 


. da the matter of Bill of Costs of N. F. Howe-Browne, 
Esq., advocate against S. A. Hopley and 
‘In the matter of taxation of the said Bill of Costs. 


Taxation of bill of costs between advocate and clhent in a 
case heard before a Subordinate Court where the sum found 
due was ‘less than Shs. 1,500/-. 
HELD. That Schedale I of Part III of the Advocates’ Remuneration and Taxation of 
Costs Rules, 1921, had no application to the case. 

SHERIDAN, C. i :—In the taxation of a bill of costs ° 
between advocate and client in a case for the recovery of 
wages the advocate contended that although the case was 


heard in a -Suberdinate Court and the sum found due was 


less than Shs. 1, 500/- the costs as between advocate and client 
should be taxed in accordance with the First Schedule to Part 
III of the Advocates’ Remuneration and Taxation of Costs 
Rules, 1921. His argument was that the Second Schedule to 
this part had reference only to costs as between party and 
party. At the same time he had to admit that the First 
Schedule specifically referred to ‘‘Costs in High Court’. If 
this were all that was to be said on the subject in the absence 
of any provision in the Rules for an advocate and client enter- 
ing into an agreement for a fixed sum it would appear that 
no scale of costs for the case of advocate and client was 
provided in. Subordinate Court cases in which the sum 
exceeded Shs. 1,500/-. The Rules do however, in my opinion, 
contain provision for such a case. Rule 4o provides: ‘‘In all 
causes and matters in the High Court commenced after the 
date on which these rules came into operation an advocate 
shall be entitled to charge the fees set forth in the column 
headed ‘Ordinary Scale’ in the Schedule hereto.”’ 


. Rule 41 provides: ‘‘In causes or matters which having regard 
to the amount recovered or paid in settlement or the relief 
awarded could have been brought in a Resident Magistrate’s 
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or other Subordinate Court costs on the scale applicable to 
Subordinate Courts only shall be allowed unless the Judge 
at the trial otherwise order. This rule shall only apply to 
contract cases.”’ I may say the case in question was a 
contract case. These rules were not referred to in the 
argument beforeme. They seem to me to be destructive of the 
contention that the Second Schedule to Part III does not apply 
to advocates and client taxations. 


Part III applies to costs as between advocate and client and 
between party and party (Rule 33). Rule 34 (a) provides that 
Bills of Costs in contentious proceedings in the High Court 
shall be taxable according to the rates in the First Schedule 
to Part III and Rule 34 (b) provides that in Subordinate Courts 
costs may be allowed to a successful party according to the 
scale provided in the Second Schedule to Part III. Any 
inference to be drawn from Rule 34 (b) that the Second 
Schedule has reference to party and party costs exclusively is 
negatived by the inferences to be drawn from the other Rules I 
have referred to. The learned Registrar, in my opinion, 
correctly decided that Schedule I of Part III had no applica- 
tion to the case. The application is dismissed with costs. 


HIGH COURT OF TANGANYIKA. 


ORIGINAL CRIMINAL JURISDICTION. 


CRIMINAL SESSIONS CASE NO. 4 OF 1931. 


Before: THe Curer Justice. 


REX Prosecutor. 
VEVSUS | 
MASELE BIN MASALA Accused. 


Criminal Procedure Code Sections 211 (3) and 266—De position 
of the accused before the committing magistrate. 


RULED. That the deposition of the accused before the committing magistrate is 
admissible in evidence in the trial even though the accused does not give 


evidence in the trial, 


SHERIDAN, C. J.:—This point has been raised before me at 
Tanga while on circuit. So far as I am able to judge the 
deposition of the accused made before the committing magis- 
trate is admissible in evidence in the trial even though he does 
not give evidence in the trial. Substantially sections 211 (3) and 
266 of the Criminal Procedure Code are taken from the Criminal 
Justice Act, 1925. Cap. 86 section 12 (4) and section 154 of 
the Criminal Procedure Code reproduce the provisions of 
section 1 of the Criminal Evidence Act, 1898, Cap. 36, with the 
difference that section 154 (h) of the Criminal Procedure Code 
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refers to section 211 of that Code whereas section 1 (h) of the 
Criminal Evidence Act refers to section 18 of the Indictable 
Offences Act (1848) (since repealed and re-enacted in the 
Criminal Justice Act). This difference is not a difference in sub- 
stance for the provision in section 18 of the Indictable Offences 
Act which as I have said is now to be found in the Criminal 
Justice Act corresponds to the provisions of section 211 of the 
Criminal Procedure Code. The law in Tanganyika may there- 
fore be said to be the same as that in England on the point 
under consideration. As under the law in England the deposi- 
tion of an accused person before the committing magistrate is 
admissible in evidence when the accused declines to give 
evidence in the trial (vide the case referred to in Archbold 27th 
Ed. P. 389), I rule that the deposition of the accused is 
admissible in this case. 


Deposition read and translated. 
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HIGH COURT OF TANGANYIKA. 
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CRIMINAL Sessions Case No. 228 oF 1930. Seer Pe 


REX versus MOGI s/o LOLMUNYI. 


Before: THe CHIEF JUSTICE. 
(7th February, 1931). 


Indian Evidence Act—applcation of section 25 to confessions 
made in course of judicial proceedings when presiding magis- 
trate is also the officer tn charge of police. 


In the course of committal proceedings on a charge of 
murder before a second class magistrate, who, in his capacity 
as an administrative officer, also acted as officer in charge of the 
police in his district, the accused person interrupted the pro- 
ceedings and requested to be allowed to make a statement. 
The accused thereupon made a full confession in open court 
of his crime which the magistrate recorded in proper form and 
the enquiry was then proceeded with. At the trial before the 
High Court, the Crown applied to be allowed to prove the 
confession against the accused and the defence took the 
objection that the magistrate was also a police officer and that 
the confession was therefore inadmissible under section 25 of 
the Indian Evidence Act. 


HELD :—Section 25 Evidence Act does not apply to confession made in the course of & 
trial or preliminary enquiry and that the confession was therefore admissible 
notwithstanding that the presiding magistrate was also a police officer. 


Jostinc, Crown Counsel, for the Crown. 
THOMPSON, for accused. 


SHERIDAN, C. J.: —Mr. Thompson for the accused has taken , 
the point that the admission of guilt made by the accused in 
the Lower Court is inadmissible for the reason that Mr. Priddle, 
the Committing Magistrate, was the officer in control of the 
police in his district; he has argued that Mr. Priddle must be 
regarded as a police officer and that consequently the provisions 
of section 25 of the Evidence Act render the admission which 
he says amounts to a confession inadmissible. Section 25 of the 
Evidence Act enacts: ‘‘No confession made to a police officer 
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shall be proved as against a person accused of any offence.”’ 
This section to my view does not refer to confessions made in 
the course of a trial or preliminary enquiry under the Criminal 
Procedure Code, for the statement of an accused person 
whether amounting to an admission of guilt or not in such a 
proceeding requires no proof whatsoever. The section, in my 
Opinion can only refer to confessions made outside a judicial 
proceeding and as to whether a confession so made to a Magis- 
trate who exercises police powers in his district is admissible— 
having regard to section 25 of the Act when the point calls 
for decision in any particular case I will decide whether or not 
the confession is admissible. In this case the point does not 
arise. So far then as section 25 of the Evidence Act is. 
concerned the statement made by the accused is admissible and 
as such a statement would be admitted in England at the trial 
and the relevant sections of the Criminal Procedure Code 
embody the English law on the subject, I hold that the state- 
ment may be read in evidence. 


COURT OF APPEAL FOR EASTERN AFRICA. 


SITTING AT Dar ES SALAAM. 
(15th September 1930). 
CRIMINAL APPEAL No. 38 OF 1930. 


ENOCLEA OWUL versus REX. 
Before: SHERIDAN, GRIFFIN AND PICKERING, C. J. J. 


Evidence—Importance of proper and complete tdentification 
of dead bodies. 


A woman was killed almost instantaneously in a peculiar 
and savage manner: a post-mortem examination on a body 
was shortly afterwards conducted by a doctor who described 
some peculiar injuries and said that the body he had examined 
was identified to him by a certain person who was not called 
as that of a woman whose name the doctor gave. The doctor 
did not himself know the woman and no other evidence of 
identification of the body examined was offered. 


HELD :—There was a serious lacuna in the evidence but that in the peculiar circum- 
stances of the case there was no doubt but that the body examined by the 
doctor was that of the woman alleged to have been murdered. 


Accused was not represented. 
Hone, Acting Solicitor General, for the Crown. 


SHERIDAN, C. J.—The appellant has been found guilty of 
murder and sentenced to death. The evidence in our opinion 
amply supports the conviction. In his examination in the 
Lower Court which was read as evidence in the High Court 
he said: ‘‘What I have said to the police officer is what I saw 
with my own eyes and that is all I want to say.’’ What he 
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said to the police officer reads as follows:—‘‘I then held the 
woman by the chest while Yoweri took the spear and thrust 
it into the woman’s vagina. He drew it out and dug it in the 
ground. He then told me to take the spear and hide it. I 
told him to do it himself. He said he had not a good house 
to hide it in and said ‘Take the spear and hide it in the roof 
at the back of your house’. Yoweri then again got on to the 
woman’s stomach and I went away quickly and hid the spear 
in my house.’’ That the appellant was beside the woman Akechi 
shortly before her death is borne out by the evidence which 
further shows that he was carrying a spear which according 
to the medical evidence had blood on the shaft. The evidence 
of Sgt. Zekeri Makuda is that he found this spear hidden in 
the thatch of the appellant’s roof and that the appellant 
voluntarily said to him: ‘‘This is the spear with which accused I 
and I killed deceased”’ adding ‘‘Accused 1 and I killed deceased 
because she was bewitching us’’. Daudi Mukuda, Chief of 
Lubonge, also gave evidence of the appellant having said: 
‘‘That is the spear accused 1 and I killed the deceased with’’. 
All this evidence is clearly sufficient to convict the appellant pro- 
vided that the evidence of identification is satisfactory. Not 
only at this Session of the Court of Appeal but at many 
Sessions it has been necessary to point out the care that should 
be exercised in recording satisfactory evidence identifying the 
body of a deceased person as that of a particular person who 
was seen to have received the injuries resulting in death. If 
for instance A gives evidence of B having been mortally injured 
and the latter’s body is brought to hospital where Dr. C. 
conducts a post-mortem examination on it A should be called 
as a witness to identify the body and the doctor who conducted 
the post-mortem examination; and the doctor should be 
asked to identify A as a person who was present when the 
examination was conducted. In the present case Dr. McDaniel 
who conducted the post-mortem examination said: “I perfor- 
med p.m. on body of adult native (female) brought to Tororo 
Hospital and identified to me by Yowana as being that of one 
Akechi of Apeipei.’’ The lacuna here is that Yowana was not 
called as a witness. The learned Acting Solicitor General 
_ while drawing attention to this defect addressed to us a convinc- 
ing argument, viz., that Akechi had been injured in a peculiar 
and brutal manner according to the eye-witnesses and that the 
woman examined by the doctor bore signs of having been 
injured in a similarly peculiar and brutal manner. This fact 
taken together with evidence of death by persons who had seen 
the woman in an injured condition prior to her death and were 
present at her death is in our opinion sufficient evidence of 
identification but the cases where such evidence would not be 
available can well be imagined. The appeal is dismissed. 
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of Cases determined by His Majesty’s High Court 
of Tanganyika 


ORIGINAL CRIMINAL JURISDICTION. 


CRIMINAL SESSIONS CASE No. 182 OF 1930. 
REX versus SALIM BIN SAIDI. 


Before: THE CHIEF JUSTICE. 
(13th January 1931). 
Insamity—burden of proof in case of Eptleptics. 


HELD :—When a defence of insanity rests on the offence having been committed 
by an epileptic the accused must show that at the time of commission he was 
suffering from an epileptic seizure. 


SHERIDAN, C. J.:—The evidence that the accused murdered 
his employer an Indian shopkeeper is overwhelming. The 
question for decision is whether at the time he did so he was 
insane. His history as revealed by the evidence leaves no 
doubt that he is an epileptic and an epileptic when suffering 
from a seizure is for the purpose of the criminal law an insane 
person. By insanity I mean, as I have stated in another case 
tried before me at this Sessions a disease of the mind or a 
defective reason which in the person affected causes him either 
not to know the nature and quality of his act or prevents him 
from distinguishing between right and wrong. It is decided 
law that where a defence of insanity rests on the offence having 
been committed by an epileptic the prisoner must show that 
at the time of the commission of the offence he was suffering 
from an epileptic seizure. The case of Henry Perry vs. Rex 
14 Cr. A. R. p. 48 definitely establishes this proposition. To 
quote from the judgment of Reading, L.C.J.: ‘The Court 
has had further evidence especially in the prison records, of 
his having had attacks of epilepsy. But to establish that is 
only one step; it must be shown that the man was suffering 
from an epileptic seizure at the time when he committed the 
murder and that has not been proved.’’ Now in the case 
before me, as I have said, the prisoner has been proved to 
my satisfaction to be an epileptic. The question is whether he 
has proved that when he killed his employer he was suffering 
from an epileptic seizure. The prisoner was represented by 


2 


Counsel in the Lower Court who in his cross-examination fore- 
shadowed that his main defence, in fact his only defence, was 
insanity. Nevertheless at the trial in the High Court the prose- 
cution was handicapped to the extent that no medical witness 
was called by the Crown to anticipate the evidence of the 
defence on the question of insanity. I understand the reason for 
this was that Dr. Clemmey who had examined the accused had 
proceeded on leave meanwhile. In the result the only medical 
witness before the High Court was Dr. Fregonneau who gave 
evidence in great detail on the question of the accused’s mental 
state at the time he stabbed his master. True I allowed Dr. 
Clemmey’s deposition to be admitted in evidence before me on 
being satisfied on a certificate by the committing magistrate that 
the deposition was taken in presence of the accused and that he 
had an opportunity of cross-examining the doctor in the Lower 
Court. But that deposition by no means deals with the 
question of insanity in detail. Having heard the evidence of 
Dr. Fregonneau I find that I should not be justified in differing 
from the opinion expressed by him that the accused at the 
time he committed the crime was suffering from an epileptic 
seizure. Conceivably his opinion may be wrong, though I do 
not say so. He struck me as giving his evidence in a scrupul- 
ously fair manner and I have no reason to doubt the accuracy 
of his opinion. I merely wish to emphasize that if it so 
happened that the opinion expressed by him proved to be in- 
accurate, yet it was the only real opinion before the Court in 
the absence of a Crown medical witness. I find the accused 
guilty but insane. Had I not arrived at this conclusion I 
should have had to consider the case from another point of 
view. Section 25 of the Penal Code prohibits the passing of 
sentence of death on any person under the age of 16 years in 
accordance with a similar provision of law in England. In 
the Lower Court Dr. Clemmey expressed the opinion that the 
accused was Ig years of age. I was informed by the police 
officer at the hearing of the case that Dr. Clemmey made no 
special examination for the purpose of expressing an opinion 
as to the accused’s age. Perhaps he was not asked to do so or 
perhaps the importance of the question of age in relation to 
the proper order to be passed in the case was not realised. IL 
directed Dr. Fregonneau to examine the accused in one of 
the Court rooms during the case with a view to giving evidence 
asto hisage. He did so and gave the opinion that the accused 
was certainly over 14 years and in his opinion not more than 
16 years. This is the only acceptable evidence as to age in the 
case, as Crown Counsel readily admitted, and on that evidence 
following a decision of the Court of Appeal for Eastern Africa 
in. an unreported case (the case at first instance was tried by 
myself in Kismayu (Jubaland)), I would have sentenced the 
accused to be detained during the Governor’s pleasure under 
section 25 of the Penal Code, had I not already arrived at a 
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decision on the question of insanity. In conclusion, the 
assessors agree with the finding at which I have arrived and I 
therefore in finding the accused guilty but insane order him 
to be kept in custody as a criminal lunatic in the Tanga prison 
until such time as the Governor otherwise orders. 
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APPELLATE CRIMINAL. 


VASSILIOS JOANNOU (Appellant) vs. REX. 


Criminal Procedure—Conviction on insufficient evtdence—Prin- ae 
ciple on which new trial ordered—One charge embracing two *!1%°". 
offences. 


This was an appeal by an employer from a conviction under 
section 25 (5) of the Master and Native Servants Ordinance 
(Cap. 51 of the Revised Laws) upon a charge in respect of two 
servants. The evidence not supporting the conviction Crown 
Counsel sought an order for a new trial. 


HELD. The appellate Court will not) order a new trial on the ground that 1931 
further evidence will establish the guilt of an accused) person. Jan. 19 


INDICATED, Two similar cases of alleged failure by an employer to comply 
with a statutory obligation im regard to servants should nut form the 
subject of one charge. 


AINSLIE for the appellant. 
JosLinG for the Crown. 


SHERIDAN, C.J. (after referring to the Magistrate’s record 
continued) :—Crown Counsel agrees that the conviction cannot 
be supported and asks for a new trial. ‘To grant a new trial 
would be contrary to the principle on which this Court acts in 
ordering new trials. It 1s not as if there had been an irregu- 
larity vitiating a trial or in which the evidence sustained the 
conviction. ‘The case is one in which the accused has been 
convicted on the evidence adduced before the Court and that 
evidence has been held not to support the conviction. To allow 
a new trial on the ground that further evidence would establish 
the guilt of an accused person amounts to allowing a second 
attempt for the purpose of filling up gaps in the prosecution 
case and this has been held not to afford a good ground for 
ordering a new trial. The reasons for this must be obvious. 
The appellant, I am informed by his counsel, has already served 
half his substantive term of imprisonment. The conviction 
must be set aside, the appellant acquitted, and the fine, if paid, 
is directed to be refunded. I*or the Magistrate’s future guid- 
ance I would point out that the failure of an employer to 
comply with a statutory obligation in regard to one servant 
1s a separate offence from a similar failure in the case of 
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another servant and two such cases should be dealt with 
separately subject to the provisions that three offences of the 
one kind if committed within twelve months of each other may 
be tried in the same trial, but then there has to be a separate 
finding, and separate sentence (in the event of a conviction), 
in each case. 


APPELLATE CRIMINAL. 


RAJABALI GANDA (Appellant) vs. TOWNSHIP 
AUTHORITY OF DAR ES SALAAM. 


Township Rules (under Cap. 29 of Revised Laws)—Order made 
by Magistrate under Rule 14(b) prohibiting use of portion of 
premises for human habitation—A ppeal to High Court—Junis- 
diction. 


The Township Authority of Dar es Salaam on the 6th 
October, 1930, addressed to the appellant (as being the owner 
of the premises) a letter to the effect that unless certain sanitary 
accommodation in a building then being reconstructed by the 
appellant were provided before the 31st December, 1930, the 


. Township Authority contemplated applying for an order closing 


a portion of that building to human habitation; this notice 
was followed by another notice from the Township Authority 
dated the 31st December, 1930. The Township Authority then, 
by a letter dated the 2nd January, 1931, applied to one of the 
Resident Magistrates of Dar es Salaam for an order under 
rule 14(b) of the Township Rules prohibiting the use as a 
dwelling after the 14th January, 1931, of the portion of the 
building referred to in the Township Authority’s letter to the 
appellant of the 6th October, 1930, a copy of which was attached 
to the Authority’s letter to the Magistrate. Thereupon, and 
without further proceedings being recorded, the Magistrate 
on the 8th January, 1931, made and served upon the appellant 
an order as requested by the Township Authority. 


The appellant presented to the High Court an appeal which 

set out the following grounds: 

1. That the closing order of the learned Magistrate is illegal 
for the following reasons— 

2. That the notice of the Township Authority to the 
appellant dated 6th October, 1930, is not a proper notice 
as required by Township Rules. 

3. That the notice of the 31st December, 1930, based as tt 
is on the one of the 6th October, 1930, 1s also illegal. 

4. That the order of the learned Magistrate therefore 1s 
egal and invalid. 

5. That the learned Magistrate has erred in passing an 
order without giving an opportunity to the appellant to 
show cause. 


He concluded by praying that the order of the Magistrate 
‘be declared void and of no effect’’. On the appeal being 
presented Gower, J., made an order admitting it for hearing 
subject to the appellant satisfying the Court that he had a 
right to appeal. The learned Judge then stated: ‘‘It is well 
settled that a right of appeal from any tribunal must be given 
by statute or similar authority—I do not find that the Township 
Rules give any such right”’ (as to an order made under rule 14) 
“and prima facie an appeal does not lie.’’ 

Ultimately after argument on both sides the appeal was 
dismissed. 


HELD. There is no right of appeal against an order made under rule 14 of the 
Township Rules. 


CHITALE for the appellant. 
Hone, Crown Counsel, for the respondent. 


Gower, J.:—-This is an appeal against an order made by 
the First Class Subordinate Judge, Dar es Salaam, under 
rule 14 of the Township Rules (Cap. 29 of the Laws) prohibiting 
the use of the premises therein mentioned as a dwelling house. 
The point I have to decide is whether there is an appeal to this 
Court. 

Counsel for the appellant contends that offences under the 
Township Rules are in their nature criminal and must be 
enquired into and tried in the same manner as offences under 
the Penal Code—-that is in manner prescribed by section 3 (2) 
of the Criminal Procedure Code. Under the Township Rules 
numerous breaches and contraventions of the rules are made 
offences for which fine and in some cases imprisonment can be 
imposed; I agree that offences under the rules are in their 
nature criminal and should be tried in manner prescribed by 
the Criminal Procedure Code. 

I am satisfied, however, that in this particular instance there 
is no appeal to this Court. The test I apply is this. Assume 
the notice of the 6th October, 1930, to be valid and that the 
appellant had been convicted for an offence under rule 13; the 
maximum penalty which could have been imposed under rule 8 
is a fine of Shs. 1to0/-. In such case an appeal to this Court 
is excluded under section 302 (2) of the Criminal Procedure 
Code. In other words a sentence of fine not exceeding 
Shs. 100/- or imprisonment not exceeding one month under 
the Township Rules is not appealable. But in my judgment 
an aggrieved person has no right of appeal against an order 
made under rule 14 in the absence of express rules. Sandback 
Charity Trustees vs. North Staffordshire Railway Co.(') decided 
that an appeal does not exist in the nature of things; a right 
of appeal from any decision of any tribunal must be given by 
express enactment. See also Attorney General vs. Sillem(*). 

The appeal is accordingly dismissed. 


(1) 3 Q.B.D. 1, per Bramwell, ..J., at page 4, 
(7) 10 T..C. 704; 138 E.R. 382. 


1931 
Feb. 26. 


1931. 


March 11. 


ORIGINAL CRIMINAL. 
REX vs. ASMANI s/o LIKONJA AND ANOTHER. 


Evidence—Criminal Procedure Code, sections 148 and 154— 
Indian Evidence Act, sections 120 and 122—Restrictions as to 

. . ° e ° e 66, Ld 9 
wife giving evidence against husband—Meaning of wife’’. 


In the course of the trial of two accused upon a charge of 
murder the prosecution tendered as a witness against the 
accused a woman who was the wife of one of them by a native 
custom of wife—purchase of a polygamous nature. The 
learned trial-Judge excluded her evidence. 


HELD. In relation to criminal proceedings sections 148 and 154 of the Criminal 
Procedure Code have by implication repealed sections 120 and 122 of the 
Indian Evidence Act with the result that upon a charge of murder, not 
being an exception within section 148 of the Code, the wife of an accused 
cannot be called as a witness except upon his application. 

HELD FURTHER. A marriage in accordance with a native custom based upon 
wife-purchase and of a polygamous nature is a marriage within the 
meaning of the laws above referred to. Pex ra, Ambeyo("), dissented 
from. 


Hone for the Crown. 
I’. J. Pater for both accused. 


Muir Mackenzikz, J.:—In Tanganyika to-day our law of 
evidence is codified in two statutes—First, the Indian Evidence 
Act applied to the Territory under the Application of Laws 
Ordinance (Cap. 2); second, the Criminal Procedure Code 
which came into force in July, 1930. 


The provisions of the Criminal Procedure Code with regard 
to the giving of evidence by the husband or wife of an accused 
person are contained in section 148 and section 154 which differ 
from the provisions of the Indian Evidence Act on the same 
subject contained in sections 120 and 122. I am not concerned 
to enquire why the learned authors of the Criminal Procedure 
Code chose to go outside matters of pure procedure to intro- 
duce sections on a matter of evidence; but I think that as being 
the later of the two statutes I must look to its provisions and 
disregard sections 120 and 122 of the Indian Evidence Act 
which I venture to suggest so far as they refer to criminal 
matters should have been expressly excluded from operation 
by the Criminal Procedure Code and not by inference only. 
Section 148 of the Criminal Procedure Code reads: ‘In any 
enquiry or trial the wife or husband of the person charged 
shall be a competent witness for the prosecution or defence 
without the consent of such person—(a) In any case where the 
wife or husband of a person charged may, under any law in 
force for the time being be called as a witness without the 
consent of such person; (b) In any case where such person is 
charged with an offence under Chapter XV of the Penal Code 
(Offences against morality); (c) In any case where such person 

() TEAL. R. 14. , 


is charged in respect of an act or omission affecting the person 
or property of the wife or husband of such person or the 
children of either of them.” 


That section then says you can call the husband or wife 
of the accused without his consent in any of three sets of 
cases. 


Section 154 says, in effect, the wife or husband shall always 
be a competent witness for the defence upon the application 
of the person charged, but is not a competent witness at all 
unless applied for by the accused. 


The section also contains a number of other provisions with 
which for the moment we are not concerned. 


The two sections together to my mind are based upon and 
closely approximate to the existing English law as it stands 
since the Criminal Evidence Act of 1898. You will find the 
whole of the English law discussed in an article in the Law 
Times for 25th October, 1930, in which the case of Rex vs. 
Lapworthy() (a then recent decision of the Court of Criminal 
Appeal in which the judgment was delivered by Avory, J.), 
is commented on and the authorities are reviewed. The 
English law 1s also set out in Archbold 27th edition 477. That 
being the position as I see it and this case not falling within 
either (a), (b) or (c) of section 148 it follows that if this woman 
is the legally recognised wife of accused No. 1 she is not a 
competent witness for the prosecution, anyhow against her own 
husband—possibly her evidence might be accepted against the 
other accused but I think from my knowledge of the depositions 
it would be better to exclude it altogether as the evidence 
against either is closely intermingled with the other. The only 
point then arising is—Is this woman the legally recognised 
wife of accused No. 1? She is the wife by native custom and 
that in my opinion is a lawful and recognised form of relation- 
ship recognised by the Courts of the Territory as a ‘“‘marriage’’. 
The fact that it may be a polygamous marriage based upon 
a sale has nothing to do with the question. This kind of 
marriage is recognised and dealt with every day by the Native 
Courts which are part of our judicial system; and furthermore 
the validity of marriage by Native law or custom is quite clearly 
recognised in section 35 of the Marriage Ordinance though it 
deals primarily with monogamous marriages. I know the 
case of Rev vs. Amkeyo(*) dealing with section 122 of the 
Indian Evidence Act concerning privileged communications 
between husband and wife made during marriage, in which it 
was held that the custom of obtaining one or more wives by 
purchase did not constitute a ‘‘marriage’’ within the meaning 
of section 122 of the Indian Evidence Act; but with all respect 
to the learned Judges who decided that case I venture to dis- 


(1) 22 Crim. App. Rep. 87 (1931) 1 K. B. 117. 
(7)7 EAL. RR. 14. 
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agree with both their conclusion and their reasons, I cannot 
think that certain of their reasons can apply to the Criminal 
Procedure Code at any rate. I refer to the judgment of 
Hamilton, C.J., where he says: ‘‘The Indian Evidence Act 
was drafted by English lawyers and its roots go back to the 
English law which similarly protects such communications 
made during marriage ...... It is clear that the state of 
marriage that was in the mind of the legislature was such as 
is contemplated by the English law, that is to say, the outcome 
of a contract mutually entered into by a man and a woman 
forming the basis of a family. Added to this, marriage, under 
Ienglish law, is monogamous and, unless dissolved by process 
of law means the union of one man with one woman for life.’’ 


I say the reasons in this passage could not apply to the 
Criminal Procedure Code which, though it is true was drafted 
by English lawyers and has its basis in English law, was drafted 
by men with long experience of the requirements of East Africa 
and with the avowed purpose of producing a code suitable to 
the population and customs of East Africa just as in my humble 
opinion was the Indian Evidence Act produced to suit the 
population and customs of British India. 


I believe I am right in saying that it has not been the custom 
of the Crown Law Ofhce in Kenya to rely on the ruling in 
Rex vs. Amkeyo in Crown prosecutions; and certainly the 
more recent case of Rex vs. Daudi Odongo('), heard before 
Barth, C.J. and Pickering, J., appeals to me very difficult to 
reconcile with the former decision, although the latter learned 
Judge was a member of both Courts. 


For the reasons stated above I have decided I must exclude 
the evidence. It would be of great value and assistance were 
the Court of Appeal for Eastern Africa to give a decision on 
the point, but though this case las already been twice before 
them(’), it does not seem that the point was ever taken or their 
attention directed to it. 


ORIGINAL CRIMINAL JURISDICTION. 


REX vs. MAGANGA s/o MGOPI. 
Charge of murder—Provocation—A busive language—Wrong- 
ful act or insult—Murder by deadly weapon—Sections IQI, 192, 
Penal Code. 


The accused pleaded guilty to the murder of his wife. He 
alleged provocation on the grounds of her abusive language 
used shortly before the murder. The murder was committed 
by means of deadly weapons, namely a knife and a spear. 


(1) 10 Kenya L. R. 49. 

2) The present trial was held as the result of an order for a retrial which 
had been made by the Court of Appeal, the previous trial having been before the 
Court of the Provincial Commissioner, Lindi, in Extended Jurisdiction. 


HELD. Although the term ‘insult’? is used in defining “provocation” in 
section 192 of the Penal Code that section cannot be taken to intend that 
mere words of abuse in regard to the accused are sufficient to reduce the 
crime of murder to one of manslaughter where the murder is by means 
of a deadly weapon. 


Jostinc, Crown Counsel, for the Crown. 

Mirza for accused. 

SHERIDAN, C.J.:—The accused has pleaded guilty to the 
charge of killing his wife. The only question for consider- 
ation is whether he can excuse himself to any extent on the 
erounds of provocation. If the story told by him in the lower 
Court is true—and it seems to me to be a hkely story—the 
provocation took the form of abusive language. It has been 
held by the Court of Appeal for Eastern Africa, following the 
English law, that mere words of abuse are insufficient to reduce 
a crime from murder to manslaughter where the murder is 
effected with a deadly weapon. According to the accused’s 
own statement and the evidence he struck his wife twice with 
a knife once in the neck and again either under (below) the 
right armpit or on the shoulder and afterwards caught hold 
of a spear and thrust it through her abdomen from back to 
front. Any suggestion that the provocation offered in this 
case could amount to a wrongful act or insult of such a nature 
as to deprive an ordinary person of self-control and to excuse 
to any extent his knifing and subsequently spearing to death 
the person giving the provocation would be contrary to all 
authority in my opinion. Although the term “‘insult’’ 1s used 
in defining “‘provocation” in section 192 of the Penal Code, 
the section cannot in my opinion be taken to intend that words 
of abuse such as were offered in this case are sufficient on the 
facts to reduce the crime to manslaughter. I find the accused 
guilty of murder and call upon him to show cause why he 
should not be sentenced to death. The accused says: ‘‘What 
can I say except what I have already said especially about the 
tax’’. I sentence the accused to be hanged by the neck until 
he 1s dead and notify him that he has thirty days within which 
to appeal. 


ORIGINAL. CRIMINAL. 


REX vs. BUSHANIA BIN BYABACHWEZI, 
In a preliminary enquiry the Magistrate after reading the 
charge to the accused omitted to caution him as required by 
section 211 of the Criminal Procedure Code; the accused then 
made a statement amounting to an admission of guilt which the 
Crown sought to prove at his trial. 


HELD. Administration by the Magistrate of the caution prescribed by section 211 
vf the Criminal Procedure Code is a condition precedent to the recepuon 
in evidence, whether under section 266 of the Code or otherwise, of the 
statement made by an accused at a preliminary enquiry. 


JosLinG for the Crown. 
WILLIS for the accused. 


1931. 
March 16. 


Cr €. 
220/1931. 


1931 
April 21. 


SHERIDAN, C.J.:—The point falling for decision is whether 
a statement amounting to an admission of guilt made by the 
prisoner before the Magistrate is admissible against him on 
his trial before the High Court. The prisoner is recorded as 
having made the incriminating statement immediately after the 
Magistrate had read the charge to him. According to section 
211 of the Criminal Procedure Code it is incumbent on a 
magistrate when asking a prisoner whether he wishes to say 
anything in answer to the charge to warn him that he is not 
obliged to say anything unless he desires to do so and that if 
he chooses to make a statement whatever he says may be taken 
down in writing and given in evidence upon his trial. In this 
case it is admitted by the Crown that this statutory warning was 
not given and it is sought nevertheless to prove the statement 
as an admission under the Evidence Act. It seems to me that 
if I were to allow this course the object of the Ordinance would 
be defeated. No authority has been quoted to me showing 
that a statement made in answer to the question ‘‘Do you wish 
to say anything in answer to the charge’’ in the absence of the 
caution to which I have referred has been admitted. I do not 
say that there may not be a case to support the Crown con- 
tention, but facilities for reference to case law do not obtain on 
circuit. On the contrary counsel for the prisoner has referred 
me to authority for the proposition that the admissibility of the 
statement depends on the caution having been given. In 
Rev vs. Kimber(') it was decided that there must be some proof 
that the caution mentioned in the proviso contained in the 
latter part of section 18 of the Indictable Offences Act has 
been given before the prisoner’s statement is allowed to be 
given. This proviso it is agreed is similar to the proviso 
contaimed in section 211 of the Criminal Procedure Code, so 
the English case becomes an authority. Again at page 316 
paragraph 628 of Halsbury Vol. IX it is laid down that the 
accused must be cautioned, first, that he is not obliged to say 
anything and that whatever he says after being cautioned will 
be taken down in writing and may be given in evidence against 
him on his trial. In the foot-note to this paragraph it is stated: 
‘The statement of the accused is admissible in evidence against 
him subsequently if the first caution has been given (‘You are 
not obliged to say anything’, etc.).’’ This note is in reference 
to the provision of the Indictable Offences Act corresponding 
word for word with the provision of section 211 Criminal 
Procedure Code under consideration. Now from all this it 
seems to me that the object of the legislature was to make 
the admissibility of a prisoner’s statement dependent on the 
caution having been given. Whether a statement be admitted 
without proof under section 266 of the Criminal Procedure 
Code or proved by parol evidence, in the result it becomes 
admitted. For that reason the argument that though this 

(1) 3 Cox C. C. 223. 


statement cannot be admitted without proof it can be proved by 
parol evidence does not appeal to me. Or, if one considers the 
meaning of the words ‘‘may be given in evidence’’ it seems to 
me to be hairsplitting to say that though the caution has not 
been given some one may be called to prove that the statement 
was made. No doubt a person could be called to prove that 
the prisoner did make a statement in answer to the charge, but 
once it appears that such statement was made without thie 
caution having been given the admissibility of the statement ts 
challenged. With the limited authorities on the point at my 
disposal I decide that the statement made by the prisoner can 
neither be read in evidence nor proved. 


APPELLATE CIVIL. 


ESHA BINTI ABDALLA (Petitioner) vs. MZEE BIN Cir. App. 
ABDUREHEMAN. 5/1930. 


Indian Limitation Act—Suit to which both parties natives— 

Tanganyika Order in Council, 1920, Article 24. 

The petitioner here, a native, was the plantiff in a suit in 
a Subordinate Court wherein she sued the respondent, another 
native, for the balance (Shs. 340/-) of monies (Shs. 460/-) lent 
by her to him five years before the institution of the suit. The 
respondent as defendant orally pleaded that he had received 
the monies but that they were a gift to him by the plaintiff; 
the plaintiff then produced a document alleged to have been 
written by the defendant containing an acknowledgment of the 
Gebt dated four years and eight months before the institution 
of the suit, also a statement purporting to have been signed by 
the defendant of Shs. 120/- having been paid by him one year 
before the institution of the suit. The Subordinate Judge 
dismissed the suit on the ground that it was barred by limit- 
ation; the plaintiff then appealed to the High Court. 

HELD. The Courts of the Territory are empowered by Article 24 of the 193). 
Tanganyika Order in Council, 1920, to enlarge the periods prescribed by yay oy. 
the laws of limitation so as to effect substantial justice in cases to whien ; 
natives are parties. 

SHERIDAN, C.J.:—In this appeal, which has remained over 
for decision until my return from circuit, the parties are natives 
and neither appeared at the hearing. The case was decided 
on a preliminary point that the suit was barred by limitation 
and the merits of the case were not entered into. The question 
is Whether Article 24 of the Tanganvika Order in Council, 1920, 
cannot be invoked and the case remitted for determination on 
the merits. The case 1s certainly not an old one for the loan 
which is the subject of the suit was made but five years prior 
to bringing action. In an unreported case, Njeroge wa 
Kunguruto vs. Nganga wa Kariobi('), in construing the Article 
of the Kenya Order in Council which corresponds exactly to 

(1) Kenya C. A. No. 18/1924. 
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26/1931. 


Article 24 of the local Order in Council I stated that the 
question of limitation did not enter into the case as both the 
parties were natives. The claim in that case was nine years 
oid. In stating the law thus I am inclined to think that I stated 
it too widely. Subsequently in the case of Kibe wa 
Nyagithiga vs. Mubira wa Gitinigo('), also an unreported 
Kenya case, Sir Jacob Barth, C.J., stated: ‘“‘It has been urged 
before me that the Kenva Order in Council, 1921, Article 7, 1s 
sufficient authority to disregard altogether the law of hmiut- 
ation and that the Court is bound to have regard to native law 
or alternatively that it would be contrary to substantial justice 
to dismiss the action on the ground of limitation which 1s 
considered for this purpose as a technicality of procedure. In 
my judgment it would be having a very poor regard for 
substantial justice if cases of the nature before me were allowed 
to be heard after a lapse of some twenty years from the date 
the cause of action arose. I do not say that in a proper case 
it is beyond the discretion given by the Article of the Order in 
Council I have cited to enlarge the period prescribed by the 
Limitation Act to effect substantial justice, but in this case to 
do so to the extent proposed by the respondent would in fact 
be to inflict an injustice on the appellant.’? It will be seen from 
this dictuin that the view of the learned Clief Justice was that 
recourse could be had to the relevant provision of the Order 
in Council in a proper case. Also in the case Athman bin 
Mohamed vs. -lbdulhusein Kartmyi(*), Pickering, Ag.J. (as he 
then was), in construing the same provision (contained in 
Article 20 of the 1902 Order in Council) said: ‘‘I.am of opinion 
that in civil matters a court which is not a Native Court ought 
only to regard itself as at liberty to set aside the limitation 
rules imposed on the observance of that court by the Order in 
Council, 1911, where both the parties are natives.’’ In the 
present case both the parties are natives and I take the view 
that the Article of the Order in Council apples and I accord- 
ingly allow the appeal with costs and remit the case to the Third 
Class Court, Lindi, for hearing on the merits. 


COURT OF APPEAL. 


Before: Sir Jacob Barth, C.J. (Kenya), Sir George Pickering, 
C.J. (Zansthar) and Thomas, J. (Kenya). 
NURMOHAMED REMTULLA BAPOO (Appellant) 
(Original Accused) vs. REX. 


Vanner of recording evidence tn civil proceedings—Order 18 
Rules 5 and 13, ¢ iil Procedure Code (Indian Act V of 1908)— 
Record of Proceedings Rules 1922, Article 2—Tanganyika 
Order in) Council 1020, Article 26—A pplication of Laws 
Ordinance (Chapter 2 of Revised Laws of Tanganyika 
Territory). ; 

(1) Kenya C. A. No, 42/1925. (2) 7E. AL. R. 5. 
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HELD. The Indian Code of Civil Procedure, 1908, and the schedules thereto of 1931 
rules having been applied to the Tanganyika Territory by Chapter 2 of the July 4. 
Revised Laws of the Territory the power given to the High urt thereof 
by Article 26 of the Tanganyika Order in Council, 1920, to make rules 
with the approval of the Governor must be exercised subject to the 
provisions of the Code of Civil Procedure; the manner in which the Civil 
Procedure rules scheduled to that Code may be annulled or altered is 
laid down in the Code itself and in relation to those rules the general 
power given to the High Court by the Order in Council to regulate the 
practice and procedure of courts is ousted by the provisions contained in 
the Code of Civil Procedure. The prec en ure applicable to a suit which 
resulted in a charge against the appellant of perjury being that prescribed 
by Order 18 rule 5 and that procedure not havike been followed by the 
trial-Judge in the suit the record of the suit was not admissible as 
evidence in the criminal proceedings to prove what the appellant had 
said in the suit as a witness. 


Master for appellant. 
AssoTT (Crown Counsel, Kenya) for the Crown. 


JUDGMENT: —The appellant was convicted under section 98 
of the Penal Code upon a charge of having committed perjury 
in the course of his evidence given in Civil Case 1155 of 1930 
in the First Class Subordinate Court at Dar es Salaam. The 
decree in that suit was appealable and when recording the 
evidence the learned Judge purported to follow the provisions 
of the Civil Procedure Rules, Order 18 rule 5. In conformity 
with that rule the appellant’s evidence was taken down by him 
in extenso but with the assent of both parties the Judge 
abstained from reading over the appellant’s evidence and 
signed it after noting that it had not been read over. When 
the appellant was prosecuted in respect of certain alleged state- 
ments made by him in the witness box the prosecution relied 
upon the record in the civil suit to prove the words uttered by 
him, and it was then objected that the record was inadmissible 
as evidence for the purpose by reason of the Judge’s omission 
to comply with all the provisions set out in rule 5. Upon an 
appeal to the High Court of Tanganyika from the conviction 
entered at the trial it was held that the appellant’s evidence in 
the civil suit had been duly recorded because by virtue of the 
Record of Proceedings Rules, 1922, the provisions contained 
in Order 18 rule 13 regulated the manner in which evidence 
should be recorded in civil case No. 1155/1930 and the learned 
Judge had in fact complied with the provisions of that rule. 
Where rule 13 applies it 1s not necessary to take down the 
evidence of the witnesses at length but the Judge shall merely 
make a memorandum of the substance of the evidence given 
and shall sign it. In Civil Suit 1155/1930 the Judge took down 
the whole evidence and signed it, and it was held in the High 
Court that the record constituted a very full memorandum of 
the substance of the evidence and, being signed, satisfied the 
requirements of rule 13. Whether it is possible subsequently 
to prove what words have been uttered by a witness by the 
production of a record containing only a memorandum of the 
substance of the evidence given by him has not been argued in 
this Court; but such a course would seem to be open to 
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objection. It has, however, been submitted that the High 
Court in Tanganyika erred in ruling that if the requirements 
of rule 13 were sutisfied the appellant’s evidence had been 
recorded according to law. It was argued that as the decree 
in Civil Suit 1155/1930 was appealable the relevant provisions 
wete those contained in rule 5 and further that article 2 of 
the Record of Proceedings Rules, 1922, was invalid and inoper- 
ative. These last-named rules were published by the High 
Court of Tanganyika with the approval of the Governor under 
Article 26 of the Tanganyika Order in Council, 1920. Article 2 
of the Record of Proceedings Rules purports to limit the 
application of Order 18 rule 5 to appealable suits in which the 
value of the subject matter exceeds £25. Apart from such 
alteration Order 18 rule 5 sets out the manner in which the 
evidence in ill appealable suits must be recorded. Article 26 
of the 1920 Order in Council, however, only enables the High 
Court to make rules regulating the practice and procedure of all 
courts subject to the provisions of any Ordinance. The Indian 
Civil Procedure Act and the schedules of rules appended 
thereto were applied throughout the Tanganyika Territory by 
Chapter 2 of the Laws of Tanganyika; and the power given 
by Article 26 of the Order in Council to make rules regulating 
practice and procedure must be exercised subject to the provi- 
sions of the Code of Civil Procedure. The manner in which 
the Civil Procedure rules may be altered or varied is laid down 
in the Civil Procedure Code itself and in relation to those rules 
the general power given to the High Court by the Order in 
Council to regulate the practice and procedure of courts by 
rule is subject to and ousted by the provisions contained in the 
Civil Procedure Code. 7 


For this reason we are of opinion that the procedure 
applicable in Civil Case 1155/1930 was that prescribed by 
Order 18 rule 5. It follows that the appellant’s evidence given 
in the course of that suit was not duly recorded and that the 
record of the suit was not admissible as evidence of the words 
uttered by the appellant when he was in the witness box. As 
no adequate secondary evidence was adduced at the trial of 
the appellant upon the charge of perjury it 1s not necessary 
for this Court to consider whether secondary evidence can be 
adduced to prove the evidence given by a witness when the law 
directs that such evidence shall be reduced to writing in a 
prescribed form. Nor is there any reason for believing that if 
a retrial were directed secondary evidence would be available. 
For these reasons this appeal succeeds and the conviction and 
sentence entered against the appellant it set aside. 
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LAW REPORTS 


HIGH COURT OF TANGANYIKA. 


COURT OF APPEAL. 


Before: Sir Jacob Barth, C.J. (Kenya); Pickering, C.J. C. A. 
(Zanzibar); and Thomas, J. (Kenya). 63/1931 


DANIEL STANLEY MOONESAMY (Appellant) (Original 
Accused) vs. REX. 


(1) Relation of an information by the Attorney Gencral to the 
committal for trial—Criminal Procedure Code, sections 224, 
228 and 235; (2) Notice by Attorney General of his intention 
to call an additional witness at the tnal, statement of evidence 
to be given—Criminal Procedure Codec, section 226; (3) severity 
of sentence. 


HELD. (1) When an accused has heen discharged by the Magistrate in respect 193) 
of one charge but committed for trial in respect of another the Jyly 4, 
information filed by the Attorney General may include a count in 
respect of the matter of the charge as to which the accused was 
discharged by the Magistrate. 

(2) If the accused does not receive reasonably long notice of the Attorney 
General’s intention to call additional evidence the accused’s remedy 
is to apply for a postponement of the trial; the notice of such inten- 
tion of the Attorney General need not be accompanied by more than 
a précis or abstract of the evidence which each additional witness 
will give. 

(3) Before the Court of Appeal will reduce a sentence it must be fully 
satisfied that the sentence is so excessive as to be unsustainable. 


Master for the appellant. 
Arrott, Crown Counsel, Kenva, for the Crown. 


JupGMENT:—The appellant, Daniel Stanlev Moonesamy, 
was originally charged hefore the Magistrate with two separate 
offences of forgerv and uttering. The charge of forgery was 
withdrawn and the accused was discharged. The evidence as 
to the uttering was heard and the accused was committed for 
trial. , 

At the trial the information contained two counts: one 
being for forgery and the other for uttering. It was objected 
that the Crown could not frame a charge against an accused 
person on a count which had never been considered bv the 
Magistrate and in respect of which the accused had not heen 
committed. That objection was over-ruled and the accused 
was eventually convicted of the offence of forgery. It now 
becomes the first ground of appeal, viz. that the Attorney 


General could not after committal add a count charging the 
appellant with forgery on the same facts on which the appellant 
has been discharged by the Magistrate. 

It has not been suggested that the accused person had been 
called upon to make his defence to the charge of forgery when 
it was withdrawn; therefore the discharge does not operate 
as a bar to subsequent proceedings. No further proceeding's 
were taken before the Magistrate, but, as stated above, the 
first count in the information by the Attorney General related 
to a charge of forgery. 

Now after committal the various papers are sent to the 
Attorney General (section 224, Criminal Procedure Code). If 
he is of opinion that the case is one which should be tried upon 
information before the Supreme Court an information shall be 
drawn up in accordance with the provisions of the Code 
(section 228). Every information shall contain a statement of 
the specific offence with which the accused is charged (section 
235). There is no suggestion that the Attorney General is 
limited to repeating any charge upon which the accused was 
committed or even that the Attorney General might not vary 
the charge from that upon which the accused was committed. 
It is the duty of the Attorney General to frame a charge or 
charges from the evidence adduced before the Magistrate. 
The Attorney General is further entitled after notice to adduce 
additional evidence. Therefore the action of the Attorney 
General in this case in adding a charge of forgery was fully 
justihed by the Criminal Procedure Code. 


The Attorney General gave notice that he intended to 
adduce additional evidence at the trial. The name of the 
witness was given to the accused and also an abstract of his 
evidence. Section 226 of the Criminal Procedure Code only 
requires notice to be given and does not specify what notice is 
required. Presumably such notice should be reasonable. If 
the accused had not considered that he had had sufficient notice 
he might have made an application for the postponement of 
the trial; but no such application would seem to have been 
made prior to the commencement of the tria:. 


At the trial an objection was made to the evidence being 
given. That was an attempt to exclude the evidence and not 
an attempt to gain increased time for the consideration of such 
evidence. The objection was rightly disallowed. 


Section 226 of the Criminal Procedure Code further requires 
that a copy of the evidence should be supplied. By that 
language it is not intended that there should be a verbatim 
statement of the evidence. A précis or abstract 1s all that in 
practice is supplhed. That was supplied in this case. Copies 
of the proposed exhibits were not supplied. The reason for 
putting in these exhibits was to prove the handwriting of the 
accused. Copies would not have assisted in this respect. If 


the accused had applied for an adjournment in order to inspect 
these documents there is no doubt that such would have been 
granted. And if that had been his only requirement even in 
the course of the trial itself an adjournment might have been 
granted. It does not seem that the accused wanted an 
adjournment. He did not ask for one and he did not obtain 
one. He preferred to attempt to make the alleged irregularity 
a means of excluding the evidence altogether. The notice and 
the copy having sufthciently complied with the requirements of 
the Code this ground of appeal also fails. 

It is further urged that the findings of fact are against the 
weight of evidence. Vhe trial-Judge had the opportunity of 
seeing the witnesses. 


At the trial he added a note after the evidence of Asmani 
bin Said that he was a most reliable witness. He has compared 
the various writings and carefully considered all the evidence. 
There was ample evidence to support the conviction and it is 
noticeable that the accused did not choose to give evidence and 
incur the risk of being cross-examined. This ground of appeal 
also fails. 


It is suggested that the sentence is too severe. The Court 
of Appeal does not lghtly alter sentences that have been 
passed. It must be fully satisfied before doing so that the 
sentence 1S so excessive as to be unsustainable. The chief 
reason suggested by the appellant’s counsel for a reduction of 
the sentence is that it is the accused’s first offence. Forgery 
is a serious offence and the Court is entitled to deal with it 
seriously. This forgery related to a cheque which is an im- 
portant matter in a business community. Two offences were 
proved, viz. the forging and the uttering of the cheque but 
the same sentence of two years was passed on each count to 
run concurrently. The trial-Judge has considered not only 
the offence but also all the circumstances and this Court sees 
no reason to interfere with his decision. 


The appeal must be dismissed. 


CRIMINAL REVISION. 
REX vs. SEKISU BIN MRINGO. Cr. Rev. 


: , - 11/1931. 
Imputation of use of witchcraft—Witcheraft Ordinance (Cap. 

21 of the Laws), sections ey and 5—Construction of words 
“auth intent to cause imypury . . 


HELD. The mere naming of a person as a wizard without imputing to him the 1931. 


use of witchcraft with injurious intent is no offence under the Witchcraft Sept. 18. 
Ordinance. I 


McDouca.i, AG.J.:—In this case the accused was charged 
with naming one Mkenva as a wizard contra section 4 (1) of 
Cap. 21; and was convicted and sentenced under section 5 (2) 


to a term of imprisonment. The charge reads as follows: 
“That during the month of June, 1931, at or near Kisewant 
village in the Pare District he (accused) did state to (1) Sheuri 
bin Hakari, (2) Kayoyo bintt Mkwari and (3) Mafue binti 
Mkenga, that Mkenya bin Kiondo of Kisewant was a wizard 
and that Mkenya bin Kiondo had bewitched Kijyuru bin Ngeru 
and had caused his death, thereby contravening section 4 (1), 
Witchcraft Ordinance, 1928.”’ 


In answer to the charge accused said: ‘‘Yes, I said Mkenya 
was a wizard.”’ This was then entered as a plea of guilty. 


In other words the accused admitted naming Mkenya as a 
wizard; but it has to be considered whether this ts an offence. 
Section 4 (1) of Cap. 21 reads as follows: ‘‘Whoever, other- 
wise than in laying information before a court, the police, a 
native authority or other proper authority, names or indicates 
any person as being a witch or wizard by imputing to him the 
use of witchcraft with intent to cause injury or misfortune to 
any person or class of persons or to cause injury to any 
property, shall be guilty of an offence against this Ordinance.’’ 


Section 5 (1) and (2) provides the punishment that can be 
awarded for an offence under the Ordinance. The punishment 
Varies in severity according to the intention of the accused. 
If accused ts found to have committed an offence against the 
Ordinance with intent to cause death, disease, injury, etc., he 
is Hable to be heavily punished under section 5 (1): if he 
committed an offence against the Ordinance without such 
intent he is only hable to a lesser penalty under section 5 (2). 


As the question of accused’s intent is dealt with in section 5 
is would appear that the intent referred to in section 4 was not 
intended to and does not refer to the intent of the accused. 


A consideration of the definition of “Instrument of Witch- 
craft’? in section (2) together with a consideration of the word- 
ing of section 4 (1) leads me to the conclusion that the true 
meaning of section 4 (1) 1s as follows :— 


If A names 2 as a wizard without imputing to him the use 
of injurious witcheraft no offence is committed; if, however, 
A imputes to B the use of injurious witchcraft, then, subject 
to the exception m the section, he has committed an offence. 
In other words the intent referred to in section 4 (1) does not 
mean the intent of the accused but the intent imputed to the 
person accused of witchcraft. 


It follows, therefore, that the mere naming of a person as 
a wizard without imputing to him the use of witchcraft with 
injurious intent is no offence. 


The Ordinance is not remarkable for its lucidity and it is 
not surprising that the Magistrate should have misconstrued 
the provisions of section 4 (1). 


The record has been shown to Crown Counsel who is unable 
to support the conviction. 


The conviction and sentence are quashed but without 
prejudice to a retrial if this is considered necessary. 


COURT OF APPEAL. 


Before: Sir Jacob Barth, C.J. (Kenya); Pickering, CJ. ¢. a. 
(Zanzibar); and Gower, J. (Tanganyika). 90/1931, 


ABDULRASUL s/o JIVRAJ (Appellant) (Original Accused 
No. 3) vs. REX. 


Corroboration—IWitness not being an accomplice but remain- 
ing quiescent with knowledge of offence to be committed by 
others. 


HELD. When a witness admits that he was cognizant of the offence as to which — 1931 
he testified and took no steps to communicate his knowledge with a view Sept. 2x. 
to preventing the commission of the projected offence he must ordinarily 
he taken to be in sympathy with the criminals and so to be a witness 
upon whose evidence a court should only act after the clusest scrutiny ; 
but no such inference is to be drawn from the silence of a raw native 
who had heard a Eurvpean or an Indian instigating the commission of 
an offence. 


This was an appeal by an Indian who was the third of three 
accused convicted before Bates, Ag.J., accused Nos. 1 and 2 
being convicted of arson and the appellant of procuring their 
commission of that offence and each being sentenced to three 
years’ imprisonment with hard labour. 


VELLANI for appellant. 
JosuinG for the Crown. 


JUDGMENT: —The appellant was convicted before the High 
Court of Tanganyika under sections 21 (d) and 303 of the Penal 
Code of procuring the commission of the offence of arson. The 
ground of appeal pressed for our consideration 1s_ that 
numbered 3(d) in the memorandum of appeal which runs: 
‘‘The learned Judge omitted to observe that the said accused 
and the remaining witnesses were accomplices and required 
corroboration on material points.’”’ The persons there referred 
to as ‘‘the remaining witnesses’’ were two natives who deposed 
that upon one or more occasions they were present and heard 
the appellant offering to pay Shs. 100/- to each of the co- 
accused if they would set fire to a shop at Ibiri and later to a 
second shop at Karunde. These two witnesses cannot properly 
be described as accomplices. It has, however, been laid down 
in judgments in Indian Cases that where a witness admits that 
he was cognizant of the crime as to which he testifies and took 
no means to prevent the commission of the offence, his evidence 
should be regarded as no better than that of an accomplice. 
Such a ruling must rest upon the view that where in the 


Cr. Rev. 
1563/1931. 


1931. 
Dec. 15. 


circumstances described a man is quiescent and takes no steps 
to communicate his knowledge with a view to preventing the 
commission of the projected crime, he must be taken to be in 
sympathy with the criminals and so to be a man upon whose 
evidence a court should only act after the closest scrutiny. 
In our opinion it would not be proper to draw any such 
inference from the silence of a raw native who had heard a 
European or an Indian instigating the commission of an 
offence. The witnesses in the case before us were very raw 
natives and we are of opinion that the natural attitude of the 
witnesses after having heard the instigation to which they 
deposed would be to wait and see whether the persons instigated 
committed the offence. They would wait and see. It is 
improbable that a native living in a reserve at some distance 
from any trading centre would feel it to be incumbent upon 
him to inform the Government of the project. The learned 
trial-Judge examined the testimony given before him with great 
care and we see no good grounds for interfering with his 
findings of fact. 


The sentence is not excessive. The appeal is dismissed. 


CRIMINAL REVISION. 
REX vs. SIMBANYENDA s/o KIMOGERE. 


Criminal Procedure—Police and Prisons (Discipline) Rules, 
1920; rules 8 and 13-—Conadition precedent to prosecution before 
a Magistrate. 


WELD. A charge under the Police and Prisons (Discipline) Rules, 1920, cannot 
be tried by a Mayistrate unless the Commissioner of Police oa the 
Commissioner of Prisons, according as the case may requtre) shall have 
ordered that it be so tried. 


Bates, AG.J.:—This case has been brought to the High 
Court’s notice by the Commissioner of Police. The accused, 
a corporal of Police, was convicted by the Magistrate under 
rule 3 (35) of the Police and Prisons (Discipline) Rules, 1920, 
and was fined Shs. 15/- without, however, the Commissioner 
of Police having made an order under rule 8 for the accused’s 
prosecution under those rules before a Magistrate. The con- 
viction being void accordingly I now quash it and order the 
amount of the fine, if it has been paid by the accused, to be 
refunded to him. It is left open for the accused to be dealt 
with in a legal manner. 


The Registrar will let the Commissioner of Police see the 
whole record. 


Printed and Published by the Government. Printer, Dar es Salaain.—Price 25 cents (3d.) 
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